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The amendments made to section 98C of the Accident Compensation Act 1985 by section 90 of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010 are deemed to have come into operation on 10 December 2009.

Section 90 reads as follows:


90
Amendment of section 98C—non economic loss


(1)
In section 98C(1A) of the Accident Compensation Act 1985 insert the following definition—

"relevant date, in relation to the calculation of the amount of non-economic loss under subsection (2), (3) or (3A) means—


(a)
if the worker's impairment benefit rating is not more than 70%, the date of the relevant injury;


(b)
if the worker's impairment benefit rating is more than 70%, the date on which the calculation is made;".


(2)
In section 98C of the Accident Compensation Act 1985—


(a)
in subsection (2), for "as at the date of the relevant injury" substitute "as at the relevant date";


(b)
in subsection (2A), for "subsection (2)" substitute "this section";

(c)
in subsection (3), for "as at the date of the relevant injury" substitute "as at the relevant date";


(d)
in subsection (3A), for "as at the date of the relevant injury" substitute "as at the relevant date".

(3)
In section 98C of the Accident Compensation Act 1985, for subsections (3AA), (3AB), (3AC) and (3AD) substitute—


"(3AA)
In relation to a relevant injury sustained before 3 December 2003, a reference to an amount of dollars—


(a)
in subsection (2)(c) is a reference to the corresponding amount in dollars applying at the time of the injury under section 98C(2)(b) as then in force;


(b)
in subsection (2)(d) is a reference to the corresponding amount in dollars applying at the time of the injury under section 98C(2)(c) as then in force;


(c)
in subsection (3)(b) is a reference to the corresponding amount in dollars applying at the time of the injury under section 98C(2)(b) as then in force in respect of permanent impairment;


(d)
in subsection (3)(c) is a reference to the corresponding amount in dollars applying at the time of the injury under section 98C(2)(c) as then in force in respect of permanent impairment.


(3AB)
In relation to a relevant injury sustained on or after 3 December 2003 and before 1 July 2010, a reference to an amount of dollars—


(a)
in subsection (2)(b) is a reference to the corresponding amount in dollars applying at the time of the injury under section 98C(2)(b) as then in force;


(b)
in subsection (2)(c) is a reference to the corresponding amount in dollars applying at the time of the injury under section 98C(2)(c) as then in force;


(c)
in subsection (3)(b) is a reference to the corresponding amount in dollars applying at the time of the injury under section 98C(2)(c) as then in force in respect of permanent impairment;


(d)
in subsection (3)(c) is a reference to the corresponding amount in dollars applying at the time of the injury under section 98C(2)(d) as then in force in respect of permanent impairment.".
The amendments made to section 82D of the Accident Compensation Act 1985 by section 48 of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010 are deemed to have come into operation on 5 April 2010.

Section 48 reads as follows:


48
Amendment of section 82D

In section 82D of the Accident Compensation Act 1985—


(a)
in paragraph (c), for "paid." substitute 
"paid; and";

(b)
after paragraph (c) insert—


"(d)
all amounts of compensation not paid in accordance with section 82C and to which, but for the conviction or finding of guilt, the worker would have been entitled.".

The insertion of section 92B(12) of the Accident Compensation Act 1985 by section 53(2) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010 is deemed to have come into operation on 5 April 2010.

Section 53(2) reads as follows:


53
Amendments relating to death benefits


(2)
After section 92B(11) of the Accident Compensation Act 1985 insert—


"(12)
In relation to a claim for compensation made before 5 April 2010—


(a)
a reference in subsection (3)(a)(ii), (3)(b)(i) or (ii), (4)(a)(ii), (4)(b)(i) or (ii), (5)(a)(ii), (5)(b)(ii), (6)(a)(ii), (6)(b)(ii), (7)(b) or (11) to twice the State average weekly earnings is—


(i)
in relation to a period on or after 5 April 2010 and before 1 July 2010, a reference to $1130;


(ii)
in relation to a period beginning on or after 5 April 2010, a reference to $1330;


(b)
a reference in subsection (3)(b)(iii) or (4)(b)(iii) to two thirds of twice the State average weekly earnings is—


(i)
in relation to a period on or after 5 April 2010 and before 1 July 2010, a reference to $754;


(ii)
in relation to a period beginning on or after 5 April 2010, a reference to $887;


(c)
a reference in subsection (8)(b) to one third of the State average weekly earnings is—


(i)
in relation to a period on or after 5 April 2010 and before 1 July 2010, a reference to $374;


(ii)
in relation to a period beginning on or after 5 April 2010, a reference to $441.".

The substitution of section 103(4C) of the Accident Compensation Act 1985 by section 63 of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010 is deemed to have come into operation on 5 April 2010.

Section 63 reads as follows:


63
Claim for compensation

For section 103(4C) of the Accident Compensation Act 1985 substitute—

"(4C)
The Minister may make guidelines for the purposes of this section and section 108 specifying—

(a)
the manner and form in which a claim for compensation may be given, served or lodged by a worker;


(b)
the manner in which a claim for compensation may be forwarded by an employer to the Authority.".

The insertion of section 313(3) of the Accident Compensation Act 1985 by section 124 of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010 is deemed to have come into operation on 5 April 2010.

Section 124 reads as follows:


124
Amendment of section 313—transitional provision in relation to section 93CD

After section 313(2) of the Accident Compensation Act 1985 insert—


"(3)
Section 93CD of the Accident Compensation Act 1985, as in force immediately before the commencement of section 34 of the amending Act, applies in respect of an injury occurring before the commencement date.".

The insertion of Division 12 of Part 9 of the Accident Compensation Act 1985 by section 191 of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 24 March 2010.

Section 191 reads as follows:


191
New Division 12 inserted in Part IX

After Division 11 of Part IX of the Accident Compensation Act 1985 insert—

"Division 12—Accident Compensation Amendment Act 2010


301
Definitions


(1)
In this Division—

amending Act means the Accident Compensation Amendment Act 2010;

amending provision means a provision of the amending Act specified in a section of this Division;

commencement date means the date on which the amending provision comes into operation.


(2)
Nothing in this Division limits or otherwise affects the operation of the Interpretation of Legislation Act 1984.

302
Section 5A

Section 5A, as amended by sections 4, 5, 6, 7 and 8 of the amending Act, applies in respect of a claim first received by the Authority or self-insurer on or after the commencement date.


303
Section 14(3)

Sections 14(3), 14AA and 16A, as inserted by sections 9 and 10 of the amending Act, apply in relation to claim for compensation given, served or lodged on or after the commencement date and premiums under the Accident Compensation (WorkCover Insurance) Act 1993 payable on or after that date.

304
Section 82

Section 82, as amended by sections 12, 13 and 14 of the amending Act, applies in respect of a claim, first given, served or lodged on or after the commencement date.


305
Sections 82A-82D

Sections 82A, 82B, 82C and 82D of the Accident Compensation Act 1985, as inserted by section 15 of the amending Act, apply in respect of a claim first given, served or lodged on or after the commencement date.


306
Section 103

Section 103(1), (2), (3) and (4), as substituted by section 19(1) of the amending Act, applies in respect of a claim, first given, served or lodged on or after the commencement date.


307
Sections 105 and 108

Sections 105 and 108, as amended by section 20(1), (2), (3) and (4) of the amending Act, applies in respect of a claim first received on or after the commencement date.


308
Sections 108(4)

Section 108(4), as substituted by section 20(5) of the amending Act, applies in respect of a claim first given to, or served on, an employer on or after the commencement date.


309
Section 109

Section 109, as inserted by section 21 of the amending Act, applies in respect of a claim, first received by the Authority or self-insurer on or after the commencement date.


310
Sections 242AA-242AF

Sections 242AA, 242AB, 242AC, 242AD, 242AE and 242AF, as inserted by section 23 of the amending Act, apply in respect of discriminatory conduct engaged in on or after the commencement date.


311
Section 55AA

Section 55AA, as inserted by section 29 of the amending Act, applies in respect of a medical question arising in a dispute on or after the commencement date.


312
Section 93CA
Section 93CA, as inserted by section 31 of the amending Act, applies in respect of an injury occurring on or after the commencement date.


313
Section 93CD


(1)
Despite section 4A, section 93CD(1), (2) and (3), as substituted by section 34 of the amending Act applies in respect of an injury occurring on or after the commencement date.


(2)
Section 93CD(4) and (5)(a), as substituted by section 34 of the amending Act, applies in respect of a claim relating to an injury occurring on or after the commencement date.


314
Section 93CDA

Section 93CDA, as inserted by section 35 of the amending Act, applies in respect of a claim relating to an injury occurring on or after the commencement date.


315
Section 93CE
Section 93CE, as inserted by section 37 of the amending Act, applies in respect of injuries occurring on or after the commencement date.


316
Section 92B

Section 92B, as inserted by section 39(2) of the amending Act, applies in respect of claims given, served or lodged on or after the commencement date.


317
Sections 96 and 96A

Sections 96 and 96A, as amended by sections 40 and 41 of the amending Act, applies in relation to an injury occurring on or after the commencement date.


318
Section 109AA

Section 109AA, as inserted by section 43 of the amending Act, applies to a decision to accept or reject a claim first received by the Authority on or after the commencement date.


319
Section 114

Section 114(2)(c)(ii), (2A), (2B) and (2C), as substituted or inserted by section 45 of the amending Act, applies to a claim whether made before , on or after the commencement date.


320
Section 91

Section 91, as amended by section 53 of the amending Act, applies in respect of a claim under section 98C or 98E whether made before, on or after the commencement date if the worker attends the first impairment assessment for the purposes of section 104B(2)(b) on or after the commencement date.


321
Section 98C

Section 98C, as amended by section 54 of the amending Act, applies in respect of a claim under section 98C whether made before, on or after the commencement date if the worker attends the first impairment assessment for the purposes of section 104B(2)(b) on or after the commencement date.


322
Section 43 (Jurisdiction of Magistrates' Court)

Section 43, as amended by section 75 of the amending Act, applies in respect of proceedings commenced under this Act on or after the commencement date.

323
Section 45 (Medical questions)

Section 45, as amended by section 76 of the amending Act, applies only in respect of proceedings commenced on or after the commencement date.

324
Section 49 (Certain proceedings referred for conciliation)

Section 49, as amended by section 78 of the amending Act, applies in respect of proceedings commenced on or after the commencement date.


325
Section 134AB (Actions for damages)


(1)
Section 134AB, as amended by sections 57(4) and (5) of the amending Act, applies in respect of any proceedings to recover damages in section 134AB where the initiating serious injury application was served on or after the commencement date.


(2)
Section 134AB, as amended by section 57(7) of the amending Act, applies in respect of a serious injury application which is to be determined or resolved on or after the commencement date.


(3)
Section 134AB, as amended by section 57(8) of the amending Act, applies in respect of serious injury application which is to be determined or resolved on or after the commencement date.

326
Section 134ABAA (Determination of serious injury application following death of worker)
Section 134ABAA, as inserted by section 58 of the amending Act, applies to applications made under section 134AB(4) that have not been resolved or determined immediately before the commencement date.

327
Section 135A (Actions for damages)

Section 135A, as amended by section 61 of the amending Act, applies in respect of a claim for damages in respect of which a determination as to whether the injury is a serious injury has not been made or deemed to have been made immediately before the commencement date.


328
Section 135BBA (Actions by terminally ill workers continued after death of worker)

Section 135BBA, as inserted by section 62 of the amending Act, applies in respect of proceedings to recover damages in accordance with section 134AB in reliance on section 135BA that have not been determined or resolved immediately before the commencement date.


329
Section 92 (Compensation for death of a worker)

Section 92, as amended by section 67 of the amending Act, applies in respect of—


(a)
a claim for compensation made on or after the commencement date;

(b)
claims for compensation that have not been determined by a court immediately before the commencement date.


330
Section 92A (Revised compensation for death of worker)


(1)
Section 92A as amended by section 68(1) of the amending Act applies in respect of—


(a)
a claim for compensation made on or after the commencement date;


(b)
a claim for compensation that has not been determined by a Court immediately before the commencement date.


(2)
The definition of dependent child in section 92A, as amended by section 68(2) of the amending Act, applies to claims for compensation to which sections 92A and 92B apply, made on or after the commencement date.


(3)
Section 92A, as amended by section 68(3) of the amending Act, applies in respect of claims for compensation to which section 92A applies that have not been determined by the Court immediately before the commencement date.


(4)
Section 92A, as amended by section 68(4) of the amending Act, applies in respect of a claim for compensation that has not been determined by a court immediately before the commencement date.


(5)
Section 92A, as amended by section 68(5), (6), (7), (8), (9) and (10) of the amending Act, applies in respect of a claim for compensation that has not been determined by a Court immediately before the commencement date.


(6)
If subsection (5) applies to a claim, the interest to which a claimant is entitled on the amount of compensation payable under that claim is to be determined as follows—


(a)
interest at the prescribed rate on the relevant maximum sum set out in section 92A(4), (5), (6), (7), (8), (8A), (8B) or (9) immediately before the commencement date of section 68(5), (6), (7), (8), (9) and (10) of the amending Act, for the period beginning on the date the claim for compensation was made to immediately before the commencement date; and

(b)
interest at the prescribed rate on the relevant maximum sum set out in section 92A as amended by section 68(5), (6), (7), (8), (9) and (10) of the amending Act, for the period beginning on the commencement date to the date the claim is determined by the court or the Authority or self-insurer (as appropriate).


331
Section 92AA (Re-imbursement of expenses incurred by non-dependant family members of a deceased worker)

Section 92AA, as inserted by section 69 of the amending Act, applies in respect of deaths that occur on and from the commencement date.

332
Section 92B (Weekly pension for dependants of worker who dies)

Section 92B, as amended by section 70 of the amending Act, applies in respect of—


(a)
a claim for compensation under section 92B made on or after the commencement date;


(b)
a claim for compensation under section 92B that exists immediately before the commencement date.


333
Section 92D (Provisional payment)

Section 92D, as inserted by section 71 of the amending Act, applies in respect of deaths that occur on and from the commencement date.


334
Section 5 (Definition of medical question)

The definition of medical question in section 5(1), as amended by section 74(2) of the amending Act, applies only to a referral of a medical question to a Medical Panel made on or after the commencement date.


335
Section 52D (Appointment of Conciliation Officers)

Section 52D, as amended by section 79 of the amending Act, only applies in respect of appointments of a person as a Conciliation Officer made on or after the commencement date.


336
Sections 52F and 52FA (Senior Conciliation Officer and data to be collected by Senior Conciliation Officer)

Sections 52F and 52FA, as inserted by section 80 of the amending Act, apply to a Senior Conciliation Officer on and after the commencement date.

337
Section 52I (Removal from office)

Section 52I, as amended by section 81 of the amending Act, applies to the removal or suspension of a Conciliation Officer on and after the commencement date.

338
Section 55AB
 (Production and disclosure of information)

Section 55AB, as inserted by section 82 of the amending Act, applies in respect of disputes referred to conciliation on and after the commencement date.


339
Section 56 (Procedures before Conciliation Officers)

Section 56, as amended by section 83 of the amending Act, applies in respect of disputes referred to conciliation on and after the commencement date.


340
Section 57 (Conciliation of disputes)
Section 57, as amended by section 84 of the amending Act, applies in respect of disputes referred to conciliation on and after the commencement date.


341
Section 59 (Disputes relating to weekly payments)

Section 59, as amended by section 85 of the amending Act, applies in respect of—


(a)
disputes that have been referred to conciliation and that have not been the subject of a general direction under section 59(9) immediately before the commencement date;


(b)
disputes referred to conciliation on and after the commencement date.

342
Section 62 (Costs)

Section 62, as amended by section 87 of the amending Act, applies in respect of disputes that have been referred to conciliation on and after the commencement date.


343
Section 63 (Establishment and constitution)

Section 63, as amended by section 88 of the amending Act, applies in respect of referrals made to a Medical Panel on and after the commencement date.


344
Section 65 (Procedures and powers)

Section 65, as amended by section 89 of the amending Act, applies in respect of any medical question referred to a Medical Panel on and after the commencement date.


345
Section 68 (Opinions)

Section 68, as amended by section 90 of the amending Act, applies in respect of any opinion given by a Medical Panel under section 68 on and after the commencement date.

346
Division 3AA of Part IV (Employer obligations)

Division 3AA of Part IV, as inserted by section 91 of the amending Act, applies in respect of a claim for compensation in respect of an injury or death under this Act that is accepted by the Authority on and after the commencement date.


347
Sections 5(9A) and (10) and 5C to 5E (Remuneration)

Sections 5(9A), 5(10), 5C, 5D and 5E, as amended by sections 94 and 95 of the amending Act, apply in respect of the calculation of premium on or after the commencement date.


348
Section 138 (Indemnity by third party)
Section 138(4A), as inserted by section 121 of the amending Act, applies only to contracts entered into on or after the commencement date.


349
Section 138 (Indemnity by third party)

Sections 138(7), 138(8) and 138(9), as inserted by section 122 of the amending Act, apply in respect of any right of indemnity that the Authority, self-insurer or employer has, regardless of when that right came into existence, unless before the commencement date—


(a)
judgment for indemnity under section 138 has been given or entered; or


(b)
there has been a settlement or compromise of the claim for indemnity.


350
Part VIIB (Return to Work)


(1)
If, immediately before the commencement date of section 129 of the amending Act, an employer is complying with the employer's obligations under Part VI, on and after the commencement date until 31 March 2011, the employer is deemed to be complying with Part VIIB provided the employer continues to comply with the employer's obligations under Part VI as it was before its repeal.


(2)
Sections 200 to 204, as inserted by section 129 of the amending Act, apply to a worker on and from the commencement date, whether or not the employer of the worker is required to comply with Part VIIB from that date.

(3)
Section 194(1) in Part VIIB, as inserted by section 129 of the amending Act, applies to—


(a)
claims given, served or lodged on and after the commencement date;


(b)
section 105 medical certificates given, served or lodged after the commencement date.


(4)
Sections 194(2), 195 and 196 in Part VIIB, as inserted by section 129 of the amending Act, apply in respect of a claim given, served or lodged—


(a)
on or after the commencement date; or


(b)
before the commencement date if the claim was accepted before the commencement date; or


(c)
before the commencement date if the claim was neither accepted nor rejected before the commencement date; or


(d)
before the commencement date if the claim was rejected before the commencement date but subsequently accepted after the commencement date.

(5)
If, immediately before the commencement date, an employer is complying with sections 156(2)(a)(i) and 160, on and from the commencement date, the employer is deemed to be complying with section 195 in Part VIIB, as inserted by section 129 of the amending Act, until 31 March 2011.


(6)
Sections 194(2), 195 and 196 in Part VIIB, as inserted by section 129 of the amending Act, apply to section 105 medical certificates given, served or lodged on or after the commencement date


(7)
If, immediately before the commencement date, an employer is complying with section 160, on and from the commencement date, the employer is deemed to be complying with section 196 in Part VIIB, as inserted by section 129 of the amending Act, until 31 March 2011.


(8)
If, immediately before the commencement date, an employer has nominated a return to work co-ordinator under sections 156(2) and 158(1), on and from the commencement date the employer is deemed to be complying with section 197(1), (2), (3) and (4) in Part VIIB, as inserted by section 129 of the amending Act, until 31 March 2011.


(9)
If, immediately before the commencement date, an employer maintains an occupational rehabilitation program under sections 156, on and from the commencement date, the employer is deemed to be complying with section 198 in Part VIIB, as inserted by section 129 of the amending Act, until 31 March 2011.


(10)
Despite the repeal of section 155A by section 131 of the amending Act, subsections (1) and (2) of section 155A continue to apply to claims lodged before the commencement date as if in section 115A(2) for "period specified in subsection (3)" were substituted "employment obligation period within the meaning of section 194(1)".


351
Section 20E (Power to give advice on compliance)

Section 20E, as inserted by section 132 of the amending Act, applies in respect of a person's obligations arising under this Act on and after the commencement date.

352
Retrospective operation of certain instruments of delegation


(1)
This section applies to the following instruments—


(a)
the instrument of delegation executed by the Authority on 17 November 2009 in respect of Royal Automobile Club of Victoria (RACV) Limited (ACN 004 060 833) purporting to take effect from 4.00 p.m. on 16 December 1994;


(b)
the instrument of delegation executed by the Authority on 17 November 2009 in respect of Hanson Australia (Holdings) Proprietary Limited (ACN 090 994 657) purporting to take effect from midnight on 30 November 2000;

(c)
the instrument of delegation executed by the Authority on 17 November 2009 in respect of Burns, Philp & Company Pty Limited (ACN 000 000 359) purporting to take effect from 4.00 p.m. on 9 July 2004;


(d)
the instrument of delegation executed by the Authority on 17 November 2009 in respect of Goodman Fielder Limited (ACN 116 399 430) purporting to take effect from 4.00 p.m. on 23 December 2005;


(e)
the instrument of delegation executed by the Authority on 17 November 2009 in respect of Transfield Services Limited (ACN 000 484 417) purporting to take effect from 4.00 p.m. on 1 March 2007;


(f)
the instrument of delegation executed by the Authority on 17 November 2009 in respect of Crown Limited (ACN 125 709 953) purporting to take effect from midnight on 9 December 2007.


(2)
Each instrument of delegation has effect from the purported date by virtue of this section.


353
Section 23

Sections 23(4) and 23(5) as amended by section 150 of the amending Act apply only in respect of a contravention of, or a failure to comply with, terms and conditions occurring on or after the commencement date.


354
Application for approval as self-insurer

If, on the commencement date of section 126 of the amending Act, an application for approval as a self-insurer is yet to be determined by the Authority, sections 141, 142(1), 142(2), 142(4)(b)(ii) and 144 as in force immediately before that date apply to that application.


355
Terms and conditions of approval

Section 142A of Part V, as substituted by section 126 of the amending Act, applies to all self-insurers on and from the commencement date regardless of when their approval as a self-insurer took effect.

356
Period of approval and review of approval as self-insurer

Sections 144 and 145 of Part V, as substituted by section 126 of the amending Act, apply to all self-insurers on and from the commencement date regardless of when their approval as a self-insurer took effect.


357
Revocation of approval [sections 145A and 145B]

Sections 145A and 145B of Part V, as substituted by section 126 of the amending Act, apply to all self-insurers on and from the commencement date regardless of when their approval as a self-insurer took effect.

358
Payment of contributions and submission of or return by self-insurer

Sections 146 and 146A of Part V, as substituted by section 126 of the amending Act, apply to all self-insurers on and from the commencement date regardless of when their approval as a self-insurer took effect.


359
Liability to pay compensation

Section 147 of Part V, as substituted by section 126 of the amending Act, applies to all self-insurers on and from the commencement date regardless of when their approval as a self-insurer took effect.


360
Guarantee of liabilities

Section 148 of Part V, as substituted by section 126 of the amending Act, applies to all self-insurers whose liabilities are assessed on or from the commencement date.


361
Movement from scheme insurance to self-insurance

Section 150 of Part V, as substituted by section 126 of the amending Act, applies to any employer approved as a self-insurer on and from the commencement date.


362
Acquisition of scheme-insured body corporate by self-insurer

Section 150A of Part V, as substituted by section 126 of the amending Act, applies in respect of any acquisition of a scheme-insured by a body corporate occurring on or from the commencement date.


363
Employer ceases to be a self-insurer


(1)
Section 151 of Part V, as substituted by section 126 of the amending Act, applies to any employer that ceases to be a self-insurer on or from the commencement date.


(2)
Sections 151A, 151B, 151C, 151D and 151E of Part V, as substituted by section 126 of the amending Act, apply in respect of the assessment of tail claim liabilities of an employer to which subsection (1) applies.


364
Sections 249AA, 249AB, 249B and 249BA

Sections 249AA, 249AB, 249B and 249BA, as inserted or substituted by section 143 of the amending Act, apply in relation to services provided, or that may be provided, to a worker on or after the commencement date.".

Section 191 of the Accident Compensation Amendment Act 2010 was amended by sections 151 to 155, 157 and 159(q) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Sections 151 to 155, 157 and 159(q) are deemed to have come into operation on 5 April 2010.
Section 151 to 155, 157 and 159(q) read as follows:


151
Amendment of transitional provision in relation to section 103

In section 191 of the Accident Compensation Amendment Act 2010, in proposed new section 306 of the Accident Compensation Act 1985, for "and (4)" substitute ", (4), (4E), (4F), (4G) and (4H)".


152
Amendment of transitional provision in relation to sections 105 and 108

In section 191 of the Accident Compensation Amendment Act 2010, in proposed new section 307 of the Accident Compensation Act 1985, for "received" substitute "given, served or lodged".


153
Amendment of transitional provision in relation to section 55AA

In section 191 of the Accident Compensation Amendment Act 2010, in proposed new section 311 of the Accident Compensation Act 1985 for "a medical question arising in a dispute" substitute "an application made under section 93CD".


154
Amendment of transitional provision in relation to section 43

In section 191 of the Accident Compensation Amendment Act 2010, in proposed new section 322 of the Accident Compensation Act 1985 omit "under this Act".


155
Amendment of transitional provision in relation to section 45

In section 191 of the Accident Compensation Amendment Act 2010, in proposed new section 323 of the Accident Compensation Act 1985 omit "only".


157
Amendment of transitional provision in relation to section 138

In section 191 of the Accident Compensation Amendment Act 2010, in proposed new section 349 of the Accident Compensation Act 1985, after "Sections" insert "138(6),".


159
Statute law revision


(q)
in section 191—


(i)
in proposed new section 308, in the heading, for "Sections" substitute "Section";


(ii)
in proposed new section 317, for "applies" substitute "apply";


(iii)
in proposed new section 319, for "before ," substitute "before,";


(iv)
in proposed new section 350(6), for "commencement date" substitute "commencement date.".

The insertion of sections 242AA to 242AF of the Accident Compensation Act 1985 by section 23 of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 1 July 2010.

Section 23 reads as follows:


23
New sections 242AA to 242AF inserted

After section 242 of the Accident Compensation Act 1985 insert—


"242AA
Offence to engage in discriminatory conduct 

(1)
An employer or prospective employer must not engage in discriminatory conduct for a prohibited reason.

Penalty: 240 penalty units for a natural person;

1200 penalty units for a body corporate.

(2)
For the purposes of this section, 
an employer engages in discriminatory conduct if the employer—


(a)

dismisses, or threatens to dismiss, a worker from employment; or


(b)
alters, or threatens to alter, the position of a worker to the worker's detriment; or


(c)
treats a worker less favourably than another worker in relation to promotion or re-employment.

(3)
Conduct referred to in subsection (2) is engaged in for a prohibited reason if the dominant reason is because the worker—


(a)
has given the employer or any other employer notice of an injury; or


(b)
has taken steps to pursue a claim for compensation against the employer or any other employer; or


(c)
has given, or attempted to give, a claim for compensation to the employer or any other employer, the Authority or a self-insurer; or


(d)
has complied with a request made under section 239 or 240.


(4)
For the purposes of this section, a prospective employer engages in discriminatory conduct if the prospective employer—


(a)
refuses or fails to offer employment to an applicant for employment; or


(b)
in offering, or refusing to offer, terms of employment, treats an applicant for employment less favourably than another applicant for employment.


(5)
Conduct referred to in subsection (4) is engaged in for a prohibited reason if the dominant reason is because the applicant for employment—


(a)
has given an employer notice of an injury; or


(b)
has taken steps to pursue a claim for compensation against an employer; or


(c)
has given or attempted to give a claim for compensation to an employer, the Authority or a self-insurer; or


(d)
has complied with a request made under section 239 or 240.


(6)
In proceedings for an offence against this section, if all the facts constituting the discriminatory conduct are proved, the employer or prospective employer bears the burden of adducing evidence that the reason alleged in the charge was not the dominant reason why the employer or prospective employer engaged in the conduct.

(7)
It is a defence to proceedings for an offence against this section if the employer or prospective employer proves that—

(a)
the relevant conduct was necessary to comply with the requirements of this Act or the Occupational Health and Safety Act 2004; or


(b)
the worker or applicant for employment was unable to perform the inherent requirements of the employment, even if the employer or prospective employer had made reasonable adjustments to those requirements; or


(c)
the worker was engaged in fraud or dishonesty in relation to, or associated with, the giving of notice of the injury or pursuit of the claim for compensation.

242AB
Order for damages or reinstatement


(1)
If an employer or prospective employer is convicted or found guilty of an offence against section 242AA in respect of a worker or applicant for employment, the court may (in addition to imposing a penalty) make one or more of the following orders—


(a)
an order that the employer or prospective employer pay (within a specified period) to the worker or applicant for employment such damages as the court considers appropriate to compensate the worker or applicant for hurt and humiliation as the result of the discriminatory conduct;


(b)
an order that the employer or prospective employer pay the worker or applicant an amount not exceeding the remuneration that—


(i)
in the case of a worker, but for the discriminatory conduct, the worker would have received from that employer during the 12 months immediately after the discriminatory conduct was engaged in;


(ii)
in the case of an applicant for employment, the applicant would have received if the applicant had been employed by that prospective employer for a period not exceeding 12 months from the day on which the applicant made the application for employment;


(c)
an order that—


(i)
the worker be reinstated or re‑employed in the worker's former position or, if that position is not available, in a similar position; or


(ii)
the worker or applicant for employment be employed in the position for which he or she had applied or a similar position.


(2)
In making any order under this section, the court must take into account any compensation or damages received by the worker in respect of any injury to which the discriminatory conduct relates.


(3)
Nothing in a proceeding referred to in section 242AA or 242AD gives rise to an issue estoppel in relation to a claim for compensation under this Act or an application or proceedings referred to in section 134AB.

242AC
Procedure if prosecution is not brought under section 242AA


(1)
If—


(a)
a worker or applicant for employment considers that an offence against section 242AA has occurred; and


(b)
no prosecution has been brought in respect of that occurrence within 6 months of that occurrence—

the worker or applicant for employment may request in writing that the Authority bring a prosecution in respect of that occurrence.


(2)
Within 3 months after it receives a request under subsection (1), the Authority—


(a)
must investigate the matter; and


(b)
must advise (in writing) the worker or applicant for employment that a prosecution has been or will be brought or give reasons why a prosecution will not be brought.


(3)
If the Authority advises the worker or applicant for employment that a prosecution will not be brought, the Authority must refer the matter to the Director of Public Prosecutions if the worker or applicant for employment requests (in writing) that the Authority do so.


(4)
The Director of Public Prosecutions must consider the matter and advise (in writing) the Authority whether or not the Director considers that a prosecution should be brought.


(5)
The Authority must ensure a copy of the advice is sent to the worker or applicant for employment who made the request and, if the Authority declines to follow advice from the Director of Public Prosecutions to bring proceedings, the Authority must give the worker or applicant for employment written reasons for its decision.


(6)
The Authority must include in its annual report, and publish on its website, a statement setting out—


(a)
the number of requests received by the Authority under subsection (1); and

(b)
the number of cases in which the Authority has advised under subsection (2)(b) that a prosecution has been or will be brought, or will not brought; and


(c)
the number of cases in which the Director of Public Prosecutions has advised under subsection (4) that a prosecution should be brought or should not be brought.


(7)
No proceedings may be brought in respect of a decision to bring or not to bring proceedings for an offence under section 242AA.


(8)
For the purposes of subsection (7), proceedings includes—


(a)
the inquiry into, hearing and determination of any question or matter under this Act;

(b)
seeking the grant of any relief or remedy in the nature of certiorari, prohibition, mandamus or quo warranto, or the grant of a declaration of right or an injunction;


(c)
seeking any order under the Administrative Law Act 1978;


(d)
any other action or proceeding.


242AD
Civil proceedings relating to discriminatory conduct


(1)
For the purposes of this section, an employer engages in 
discriminatory conduct if the employer—


(a)
dismisses, or threatens to dismiss, a worker from employment; or


(b)
alters, or threatens to alter, the position of a worker to the worker's detriment; or


(c)
treats a worker less favourably than another worker in relation to promotion or re-employment.

(2)
Conduct referred to in subsection (1) is engaged in for a prohibited reason if a substantial reason is because the worker—


(a)
has given the employer or any other employer notice of an injury; or


(b)
has taken steps to pursue a claim for compensation against the employer or any other employer; or


(c)
has given, or attempted to give, a claim for compensation to the employer or any other employer, the Authority or a self-insurer; or


(d)
has complied with a request made under section 239 or 240.


(3)
For the purposes of this section, a prospective employer engages in discriminatory conduct if the prospective employer—


(a)
refuses or fails to offer employment to an applicant for employment; or


(b)
in offering, or refusing to offer, terms of employment, treats an applicant for employment less favourably than another applicant for employment.


(4)
Conduct referred to in subsection (3) is engaged in for a prohibited reason if a substantial reason is because the applicant for employment—


(a)
has given an employer notice of an injury; or


(b)
has taken steps to pursue a claim for compensation against an employer; or


(c)
has given or attempted to give a claim for compensation to an employer, the Authority or a self-insurer; or


(d)
has complied with a request made under section 239 or 240.

(5)
A worker or an applicant for employment may apply to the Industrial Division of the Magistrates' Court for an order under this section in relation to an employer or a prospective employer who has engaged in discriminatory conduct for a prohibited reason.


(6)
An application referred to in subsection (5) must be made not more than one year after the date on which the discriminatory conduct occurred.


(7)
In a proceeding under this section, if all the facts constituting the discriminatory conduct are proved, the employer or prospective employer bears the burden of adducing evidence that the reason alleged in the proceeding was not a substantial reason for the conduct.

(8)
It is a defence to a proceeding under this section if the employer or prospective employer proves that—


(a)
the relevant conduct was necessary to comply with the requirements of this Act or the Occupational Health and Safety Act 2004; or


(b)
the worker or applicant for employment was unable to perform the inherent requirements of the employment even if the employer or prospective employer made reasonable adjustments to those requirements; or


(c)
the worker was engaged in fraud or dishonesty in relation to, or associated with, the giving of notice of the injury or pursuit of the claim for compensation.


(9)
The Industrial Division of the Magistrates' Court may make one or more of the following orders in relation to an employer or prospective employer who has engaged in discriminatory conduct for a prohibited reason—


(a)
an order that the employer or prospective employer pay (within a specified period) to the worker or applicant for employment such damages as the court considers appropriate to compensate the worker or applicant for hurt and humiliation as a result of the discriminatory conduct;


(b)
an order that the employer or prospective employer pay the worker or applicant an amount not exceeding the remuneration that—


(i)
in the case of a worker, the worker was entitled to receive from that employer during the 12 months immediately after the discriminatory conduct was engaged in or, if the worker was so employed for less than 12 months, the amount the worker would have been entitled to receive if the worker had been so employed for that period of 12 months;


(ii)
in the case of an applicant for employment, the applicant would have received if the applicant had been employed by that prospective employer for a period not exceeding 12 months from the day on which the applicant made the application for employment;


(c)
an order that—


(i)
the worker be reinstated or re‑employed in the worker's former position or, if that position is not available, in a similar position; or


(ii)
the worker or applicant for employment be employed in the position for which the worker or applicant had applied or a similar position.

(10)
In making any order under this section, the court must take into account any compensation or damages received by the worker in respect of any injury to which the discriminatory conduct relates.

(11)
Each party to a proceeding under this section is to bear its own costs in the proceeding unless 
the court determines that it is fair that a party pay all or a specified part of the costs of another party.


242AE
Effect of orders on other orders under section 242AA, 242AB or 242AD 

(1)

The making of an order in a proceeding under section 242AD does not prevent the bringing of a proceeding for an offence against section 242AA in respect of the same conduct.


(2)
If a court makes an order in a proceeding under section 242AB, a court cannot make an order under section 242AD in respect of the same conduct.

(3)
If a court makes an order in a proceeding under section 242AD, a court cannot make an order under section 242AB in a proceeding for an offence against section 242AA in respect of the same conduct.


242AF
Claims under section 242AB or 242AD

An application for an order under section 242AB or a proceedings under 242AD is not a proceeding in respect of an injury within the meaning of section 134AB(1).".
Section 23 of the Accident Compensation Amendment Act 2010 was amended by section 159(a) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(a) is deemed to have come into operation on 5 April 2010.
Section 159(a) reads as follows:


159
Statute law revision

In the Accident Compensation Amendment Act 2010—


(a)
in section 23—


(i)
in proposed new section 242AC(6)(b), for "will not brought" substitute "will not be brought";


(ii)
in proposed new section 242AF, for "under 242AD" substitute "under section 242AD";

The insertion of section 252J of the Accident Compensation Act 1985 by section 26 of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 1 July 2010.

Section 26 reads as follows:

26
New section 252J inserted

After section 252I of the Accident Compensation Act 1985 insert—


"252J
Supreme Court—limitation of jurisdiction

It is the intention of section 242AC (7) as inserted by section 23 of the Accident Compensation Amendment Act 2010 to alter or vary section 85 of the Constitution Act 1975.".
Section 26 of the Accident Compensation Amendment Act 2010 was amended by section 159(b) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(b) is deemed to have come into operation on 5 April 2010.
Section 159(b) reads as follows:


159
Statute law revision


(b)
in section 26, in proposed new section 252J, for "242AC (7)" substitute "242AC(7)";

The insertion of section 91E of the Accident Compensation Act 1985 by section 30 of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 5 April 2010.

Section 30 reads as follows:

30
New section 91E inserted

In Division 2 of Part IV of the Accident Compensation Act 1985, before section 92, insert—


"91E
Definitions applicable to this Division

In this Division—

first entitlement period, in relation to a claim for compensation in the form of weekly payments made by a worker—


(a)
if the claim is made by a pre‑12 November 1997 claimant and relates to an injury arising before that date, means 
an aggregate period of incapacity for work not exceeding 26 weeks (whether or not consecutive) after the worker became entitled to compensation in the form of weekly payments in respect of the incapacity; 


(b)
if the claim is made on or after 12 November 1997, means an aggregate period not exceeding 13 weeks (whether or not consecutive) in respect of which a weekly payment has been paid or is payable to the worker;

pre-12 November 1997 claimant, in relation to a claim for compensation in the form of weekly payments given, served or lodged before 12 November 1997 in respect of an injury arising before that date, means a worker who—


(a)
as at that date, was entitled to compensation in the form of weekly payments in accordance with section 93A or 93B (as in force before the commencement of section 31 of the Accident Compensation Amendment Act 2010); or


(b)
on or after that date, was determined under this Act to have been so entitled as at 12 November 1997; or


(c)
but for the operation of section 96 (as in force before the commencement of section 31 of the Accident Compensation Amendment Act 2010) would have been so entitled as at 12 November 1997;

second entitlement period, in relation to a claim for compensation in the form of weekly payments made by a worker—


(a)
if the claim is made by a pre‑12 November 1997 claimant and relates to an injury arising before that date, means an aggregate period of 78 weeks (whether or not consecutive) after the first entitlement period in respect of which a weekly payment has been paid or is payable to the worker;


(b)
if the claim is made on or after 12 November 1997 and received by the Authority of self-insurer before 1 January 2005, means an aggregate period of 91 weeks (whether or not consecutive) after the expiry of the first entitlement period in respect of which a weekly payment has been paid or is payable to the worker;

(c)
if the claim is received by the Authority or self-insurer on or after 1 January 2005, means an aggregate period of 117 weeks (whether or not consecutive) after the expiry of the first entitlement period in respect of which a weekly payment has been paid or is payable to the worker;
serious injury, in relation to a claim for compensation in the form of weekly payments made before 12 November 1997, means an injury to a worker in respect of which the worker's degree of impairment, if assessed by the Authority or self-insurer in accordance with section 91, would be 30 per cent or more.".
Section 30 of the Accident Compensation Amendment Act 2010 was amended by section 159(c) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(c) is deemed to have come into operation on 5 April 2010.
Section 159(c) reads as follows:


159
Statute law revision


(c)
in section 30, in proposed new section 91E, in paragraph (b) of the definition of second entitlement period, for "Authority of" substitute "Authority or";

The substitution of sections 93A to 93CC of the Accident Compensation Act 1985 by section 31 of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 5 April 2010.

Section 31 reads as follows:

31
New sections 93A to 93CA substituted
In the Accident Compensation Act 1985, for sections 93A, 93B, 93C, 93CA, 93CB and 93CC substitute—


"93A
Weekly payments in first entitlement period


(1)
In relation to a claim for compensation in the form of weekly payments made by a pre‑12 November 1997 claimant, the worker is entitled, subject to and in accordance with this Part and Part VIIB, while incapacitated for work during the first entitlement period, to weekly payments—


(a)
if the worker has no current work capacity, at the rate of—


(i)
95 per cent of the worker's pre-injury average weekly earnings; or


(ii)
$1040—

whichever is the lesser;


(b)
if the worker has a current work capacity, at the rate of—


(i)
the difference between 95 per cent of the worker's pre-injury average weekly earnings and the worker's current weekly earnings; or


(ii)
the difference between $1040 and the worker's current weekly earnings—
whichever is the lesser.


(2)
In relation to a claim by a worker for compensation in the form of weekly payments first made in respect of the injury to which the claim relates on or after 12 November 1997 and before 5 April 2010, the worker is entitled, subject to and in accordance with this Part and Part VIIB, while incapacitated for work during the first entitlement period, to weekly payments—


(a)
if the worker has no current work capacity, at the rate of—


(i)
95 per cent of the worker's pre-injury average weekly earnings; or


(ii)
$1300—

whichever is the lesser;


(b)
if the worker has a current work capacity, at the rate of—


(i)
the difference between 95 per cent of the worker's pre-injury average weekly earnings and the worker's current weekly earnings; or


(ii)
the difference between $1300 and the worker's current weekly earnings—

whichever is the lesser.


(3)
In relation to a claim by a worker for compensation in the form of weekly payments first made in respect of the injury to which the claim relates on or after 5 April 2010, the worker is entitled, subject to and in accordance with this Part and Part VIIB, while incapacitated for work during the first entitlement period, to weekly payments—


(a)
if the worker has no current work capacity, at the rate of—


(i)
95 per cent of the worker's pre-injury average weekly earnings; or


(ii)
twice the State average weekly earnings—

whichever is the lesser;


(b)
if the worker has a current work capacity, at the rate of—


(i)
the difference between 95 per cent of the worker's pre-injury average weekly earnings and the worker's current weekly earnings; or


(ii)
the difference between twice the State average weekly earnings and the worker's current weekly earnings—

whichever is the lesser.


93B
Weekly payments in second entitlement period

(1)
In relation to a claim made by a pre‑12 November 1997 claimant for compensation in the form of weekly payments, the worker is entitled, subject to and in accordance with this Part and Part VIIB, while incapacitated for work during the second entitlement period, to weekly payments—


(a)
if the worker has a serious injury, at the rate of—


(i)
the difference between 90 per cent of the worker's pre-injury average weekly earnings and 90 per cent of the worker's current weekly earnings; or


(ii)
the difference between $1040 and 90 per cent of the worker's current weekly earnings—

whichever is the lesser;


(b)
if the worker does not have a serious injury but has no current work capacity, at the rate of—


(i)
80 per cent of the worker's pre-injury average weekly earnings; or


(ii)
$1040—

whichever is the lesser;


(c)
if the worker does not have a serious injury but has a current work capacity, at the rate of—


(i)
the difference between 80 per cent of the worker's pre-injury average weekly earnings and 80 per cent of the worker's current weekly earnings; or


(ii)
the difference between $1040 and 80 per cent of the worker's current weekly earnings−
whichever is the lesser.


(2)
In relation to a claim by a worker for compensation in the form of weekly payments first made in respect of the injury to which the claim relates on or after 12 November 1997 and before 5 April 2010, the worker is entitled, subject to and in accordance with this Part and Part VIIB, while incapacitated for work during the second entitlement period, to weekly payments—


(a)
 if the worker has no current work capacity, at the rate of—


(i)
80 per cent of the worker's pre-injury average weekly earnings; or


(ii)
$1300—

whichever is the lesser;


(b)
if the worker has a current work capacity, at the rate of—


(i)
the difference between 80 per cent of the worker's pre-injury average weekly earnings and 80 per cent of the worker's current weekly earnings, or


(ii)
the difference between $1300 and 80 per cent of the worker's current weekly earnings—

whichever is the lesser.


(3)
In relation to a claim by a worker for compensation in the form of weekly payments first made in respect of the injury to which the claim relates on or after 5 April 2010, the worker is entitled, subject to and in accordance with this Part and Part VIIB, while incapacitated for work during the second entitlement period, to weekly payments—


(a)
 if the worker has no current work capacity, at the rate of—


(i)
80 per cent of the worker's pre-injury average weekly earnings; or


(ii)
twice the State average weekly earnings—

whichever is the lesser;


(b)
if the worker has a current work capacity, at the rate of—


(i)
the difference between 80 per cent of the worker's pre-injury average weekly earnings and 80 per cent of the worker's current weekly earnings, or


(ii)
the difference between twice the State average weekly earnings and 80 per cent of the worker's current weekly earnings—

whichever is the lesser.


93C
Weekly payments after the second entitlement period

(1)
Subject to section 93CD, a worker's entitlement to compensation in the form of weekly payments under this Part ceases upon the expiry of the second entitlement period unless the worker—


(a)
is assessed by the Authority or self-insurer as having no current work capacity and 
likely to continue indefinitely to have no current work capacity; or


(b)
is a pre-12 November 1997 claimant who has a serious injury.


(2)
A worker to whom subsection (1)(a) or (b) applies is entitled, subject to and in accordance with this Part and Part VIIB, to compensation in the form of weekly payments—


(a)
if the worker is a pre-12 November 1997 claimant who has a serious injury, at the rate of—


(i)
the difference between 90 per cent of the worker's pre-injury average weekly earnings and 90 per cent of the worker's current weekly earnings; or


(ii)
the difference between $1040 and 90 per cent of the worker's current weekly earnings—

whichever is the lesser;


(b)
if the worker is a pre-12 November 1997 claimant who does not have a serious injury, at the rate of—


(i)
80 per cent of the worker's pre-injury average weekly earnings; or


(ii)
$1040—

whichever is the lesser; and


(c)
in the case of a claim for compensation in the form of weekly payments first made in respect of the injury to which the claim relates on or after 12 November 1997 and before 5 April 2010 at the rate of—


(i)
80 per cent of the worker's pre-injury average weekly earnings; or


(ii)
 $1300—

whichever is the lesser;


(d)
in the case of a claim for compensation in the form of weekly payments first made in respect of the injury to which the claim relates on or after 5 April 2010, at the rate of—


(i)
80 per cent of the worker's pre-injury average weekly earnings; or


(ii)
twice the State average weekly earnings—

whichever is the lesser.

(3)
A review of the assessment of a worker to whom subsection (1)(a) or (b) applies may be conducted by the Authority or self-insurer at any time and must be conducted as often as may reasonably be necessary and in any event at least once every 2 years.

93CA
Compensation for incapacity arising from surgery after second entitlement period


(1)
Subject to subsection (2), this section applies to a worker who, on or after 5 April 2010—


(a)
suffers an injury arising out of or in the course of employment; and


(b)
makes a claim for compensation in respect of that injury under section 103 and received weekly payments in respect of that injury; and


(c)
has returned to work for a period of not less than 15 hours per week and is in receipt of current weekly earnings of at least $151 per week; and


(d)
either, in respect of the injury—


(i)
is not entitled to compensation in the form of weekly payments because of section 93C; or


(ii)
is entitled under section 93CD to compensation in the form of weekly payments; and


(e)
for at least 13 consecutive weeks immediately after the expiry of the second entitlement period, has not received compensation in the form of weekly payments other than weekly payments under section 93CD; and


(f)
for that injury requires surgery (the subsequent surgery) for which the Authority or self-insurer has accepted liability under section 99(1); and


(g)
suffers incapacity resulting from or materially contributed to by the subsequent surgery; and


(h)
has not attained retirement age.

(2)
This section does not apply to a worker whose entitlement to compensation in the form of weekly payments has been ceased or terminated in accordance with this Act.

(3)
A worker to whom this section applies may apply, in a form approved by the Authority, to the Authority or self-insurer for compensation in the form of weekly payments in respect of an incapacity resulting from or materially contributed to by the subsequent surgery.


(4)
Unless the worker to whom this section applies is receiving weekly payments under section 93CD—


(a)
the worker is not entitled to compensation in the form of weekly payments under this section in respect of the first 13 consecutive weeks after the expiry of the second entitlement period; and 


(b)
an application under subsection (3) must not be made during the period of 13 consecutive weeks immediately after the expiry of the second entitlement period.


(5)
Compensation in the form of weekly payments under this section is payable at the rate that would have been applicable under section 93B if the second entitlement period had not expired—


(a)
in respect of the period of incapacity resulting from or materially contributed to by the subsequent surgery; or


(b)
if the worker has an incapacity resulting from, or materially contributed to, by the subsequent surgery for the period of 13 consecutive weeks commencing on the day on which the subsequent surgery is performed—

whichever is the shorter.


(6)
Within 14 days after receiving an application in accordance with this section, the Authority or self-insurer must—


(a)
approve or reject the application; and


(b)
give the worker written notice of its decision including, in the case of rejection, a statement of the reasons for the decision.".

Section 31 of the Accident Compensation Amendment Act 2010 was amended by section 159(d) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(d) is deemed to have come into operation on 5 April 2010.
Section 159(d) reads as follows:


159
Statute law revision


(d)
in section 31, in proposed new section 93B—


(i)
in subsection (1)(c)(ii), for "earnings-" substitute "earnings—";


(ii)
in subsection (2)(b)(i), for "earnings, or" substitute "earnings; or";


(iii)
in subsection (3)(b)(i), for "earnings, or" substitute "earnings; or";

The amendment made to section 93EA(2) of the Accident Compensation Act 1985 by section 32(b) of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 5 April 2010.

Section 32(b) reads as follows:

32
Amendments consequential on new sections 93A to 93CA

In the Accident Compensation Act 1985—


(b)
in section 93EA(2), for "section 93CB(2)(a) or 93CB(2)(b)" substitute "93B(2)(a) or (b) or 93B(3)(a) or (b)";

Section 32(b) of the Accident Compensation Amendment Act 2010 was amended by section 159(e) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(e) is deemed to have come into operation on 5 April 2010.
Section 159(e) reads as follows:


159
Statute law revision


(e)
in section 32(b), for "93B(2)(a) or (b)" substitute "section 93B(2)(a) or (b)";

The substitution of section 93EA(4)(c) of the Accident Compensation Act 1985 by section 32(c) of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 5 April 2010.

Section 32(c) reads as follows:

32
Amendments consequential on new sections 93A to 93CA

In the Accident Compensation Act 1985—


(c)
in section 93EA(4), for paragraph (c) substitute—


"(c)
the worker has not ceased to become entitled to weekly payments due to the application of this Part or Part VIIB or section 119J(1) or (3), 134AB(36) or 135A(18)";

Section 32(c) of the Accident Compensation Amendment Act 2010 was amended by section 159(f) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(f) is deemed to have come into operation on 5 April 2010.
Section 159(f) reads as follows:


159
Statute law revision


(f)
in section 32(c), after "135A(18)" insert "; and";

The substitution of section 97(1)(c) of the Accident Compensation Act 1985 by section 42 of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 1 January 2010.

Section 42 reads as follows:

42
Amendment of section 97

After section 97(1) of the Accident Compensation Act 1985, for paragraph (c) substitute—


"(c)
by way of accident make-up pay under any industrial award; or


(d)
in lieu of accrued annual leave or long service leave.".

Section 42 of the Accident Compensation Amendment Act 2010 was amended by section 159(g) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(g) is deemed to have come into operation on 5 April 2010.
Section 159(g) reads as follows:


159
Statute law revision


(g)
in section 42 for "After section 97(1)" substitute "In section 97(1)";

The insertion of section 252L of the Accident Compensation Act 1985 by section 44 of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 5 April 2010.

Section 44 reads as follows:

44
New section 252L inserted

After section 252K of the Accident Compensation Act 1985 insert—


"252L
Supreme Court—limitation of jurisdiction

It is the intention of section 109AA as inserted by section 43 of the Accident Compensation Amendment Act 2010 to alter or vary section 85 of the Constitution Act 1975.".

Section 44 of the Accident Compensation Amendment Act 2010 was amended by section 159(h) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(h) is deemed to have come into operation on 5 April 2010.
Section 159(h) reads as follows:


159
Statute law revision


(h)
in section 44, for "After section 252K" substitute "Before section 253";

The insertion of section 114AA of the Accident Compensation Act 1985 by section 46 of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 5 April 2010.

Section 46 reads as follows:

46
New section 114AA inserted

After section 114 of the Accident Compensation Act 1985 insert—


"114AA
Termination of compensation in the form of superannuation contributions


(1)
Subject to this section, the Authority or a self-insurer may terminate the payment of compensation in the form of superannuation contributions in respect of a worker on the ground that the worker—


(a)
is not, or has ceased to be, entitled to such compensation; or


(b)
is not, or has ceased to be, entitled to compensation in the form of weekly payments.

(2)
The Authority or self-insurer must not terminate payments in the form of superannuation contributions (otherwise than because the worker is not, or has ceased to be, entitled to compensation in the form of weekly payments) unless the Authority or self-insurer gives a notice in writing in accordance with subsection (3) to the worker—


(a)
stating the reasons for the termination; and


(b)
stating when the payments will cease.


(3)
A notice in writing under subsection (2) must be given—


(a)
if compensation in the form of superannuation contributions has been paid in respect of worker for a continuous period of at least 12 weeks and not more than 1 year—at least 14 days before the termination;


(b)
if compensation in the form of superannuation contributions has been paid in respect of the worker for a continuous period of 1 year or more—at least 28 days before the termination.".

Section 46 of the Accident Compensation Amendment Act 2010 was amended by section 159(i) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(i) is deemed to have come into operation on 5 April 2010.
Section 159(i) reads as follows:


159
Statute law revision


(i)
in section 46, in proposed new section 114AA(3)(a), for "respect of worker" substitute "respect of a worker";

The substitution of section 98C(2) and (2A) of the Accident Compensation Act 1985 by section 54(2) of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 10 December 2009.

Section 54(2) reads as follows:

54
Compensation for non-economic loss


(2)
In section 98C of the Accident Compensation Act 1985, for subsections (2) and (2A) substitute—


"(2)
The amount of the non-economic loss in respect of permanent impairment (other than psychiatric impairment and industrial deafness in respect of a further injury) is to be calculated as at the date of the relevant injury as follows—


(a)
if the worker's impairment benefit rating is less than 10%—the amount of the non-economic loss is zero;


(b)
subject to section 265, if the worker's impairment benefit rating—


(i)
is a modified whole person impairment (within the meaning of subsection (2A)(a)(i)) and is not less than 10% and less than 11%—the amount of the non-economic loss is to be determined in accordance with the formula—

$10 570 + [(D – 10) ( $9 010];


(ii)
is a modified spinal impairment (within the meaning of subsection (2A)(a)(ii)) and is not less than 10% and less than 11%—the amount of the non-economic loss is to be determined in accordance with the formula—

{$10 570 + [(D – 10) ( $9010]} ( 1.1;

(c)
if the worker's impairment benefit rating—


(i)
is not less than 10% and not more  than 30% and paragraph (b) does not apply to the worker—the amount of the non-economic loss is to be determined in accordance with the formula—

$17 040 + [(D – 10) ( $2560];


(ii)
is a spinal impairment (within the meaning of subsection (2A)(a)(ii) or (iii)) and is not less than 10% and less than 30% and paragraph (b) does not apply to the worker—the amount of the non-economic loss is—


(A)
the amount determined in accordance with the formula—

{$17 040 + [(D – 10) ( $2560]} ( 1.1; or


(B)
$68 240—

whichever is the lesser;

(d)
if the worker's impairment benefit rating is more than 30% and not more than 70%—the amount of the non-economic loss is to be determined in accordance with the formula—

$68 160 + [(D – 30) ( $4250];

(e)
if the worker's impairment benefit rating is more than 70% and not more than 80%—the amount of the non-economic loss is—


(i)
the amount determined in accordance with the formula—

$237 370 + [(D – 70) ( $26 570]; or


(ii)
$503 000—

whichever is the lesser;


(f)
if the worker's impairment benefit rating is more than 80%—the amount of the non-economic loss is $503 000—

where D is the worker's impairment benefit rating expressed as a number.


(2A)
For the purposes of subsection (2), a worker's impairment benefit rating is—


(a)
if the worker's degree of impairment consists of, or includes, a whole person impairment assessed in accordance with Chapter 3 of the A.M.A. Guides and that whole person impairment is not less than 5% and not more than 29%—


(i)
subject to section 265, the modified whole person impairment set out in column 2 of Schedule 2 opposite the relevant whole person impairment as assessed in accordance with Chapter 3; 


(ii)
subject to section 265, the modified whole person impairment set out in column 2 of Schedule 2 opposite the relevant whole person impairment as assessed in accordance with Chapter 3 for a spinal impairment;


(iii)
if subparagraph (ii) does not apply, the worker's degree of impairment as assessed in accordance with Chapter 3 for a spinal impairment;


(iv)
the worker's degree of impairment—

whichever provides the worker with the higher amount for non-economic loss under subsection (2);


(b)
in any other case, the worker's degree of impairment.

Note

Subsections (2)(b) and (2A)(a)(i) and (ii) do not apply with respect to injuries that occurred before the date of commencement of the Accident Compensation and Transport Accident Acts (Amendment) Act 2003—see section 265.".

Section 54(2) of the Accident Compensation Amendment Act 2010 was amended by section 159(j) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(j) is deemed to have come into operation on 5 April 2010.
Section 159(j) reads as follows:


159
Statute law revision


(j)
in section 54, in proposed new section 98C(2)(b)(ii) and (c)(ii), for "1.1" substitute "1·1";

The amendments made to section 5 of the Accident Compensation Act 1985 by section 64 of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 5 April 2010.

Section 64 reads as follows:

64
Definition


(1)
Insert the following definition in section 5(1) of the Accident Compensation Act 1985—

"person under a disability means a person who is incapable by reason of injury, disease, senility, illness, or physical or mental infirmity of managing his or her affairs in relation to a matter or proceeding under this Act;".


(2)
In section 5(1) of the Accident Compensation Act 1985, for the definition of member of a family substitute—

"member of a family, in relation to a person, means—


(a)
a partner, father, mother, grandfather, grandmother, step-father, step-mother, son, daughter, grand-son, grand-daughter, step-son, step-daughter, brother, sister, half-brother and half-sister of the person; and


(b)
any person who stands in the place of a parent in relation to the person;".

(2)
After section 5(3) of the Accident Compensation Act 1985 insert—


"(3A)
Unless the contrary intention appears, in this Act, member of a worker's family, member of a share farmer's family and member of an employer's family have the same meaning as member of a family has in subsection (1).".

Section 64 of the Accident Compensation Amendment Act 2010 was amended by section 159(k) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(k) is deemed to have come into operation on 5 April 2010.
Section 159(k) reads as follows:


159
Statute law revision


(k)
in section 64, for "(2) After section 5(3)" substitute "(3) After section 5(3)";

The amendments made to section 92A(7) of the Accident Compensation Act 1985 by section 68(7) of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 10 December 2009.

Section 68(7) reads as follows:

68
Revised compensation for death of worker—amendment of section 92A


(7)
In section 92A(7) of the Accident Compensation Act 1985—


(a)
for "$250 000" substitute "503 000";

(b)
in paragraph (a), for "$12 500" substitute "$25 150".

Section 68(7) of the Accident Compensation Amendment Act 2010 was amended by section 159(l)(i) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(l)(i) is deemed to have come into operation on 5 April 2010.
Section 159(l)(i) reads as follows:


159
Statute law revision


(l)
in section 68—


(i)
in subsection (7), for "503 000" substitute "$503 000";

The amendments made to section 92A(8A) and (8B) of the Accident Compensation Act 1985 by section 68(9) of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 10 December 2009.

Section 68(9) reads as follows:

68
Revised compensation for death of worker—amendment of section 92A


(9)
In sections 92A(8A) and 92A(8B) of the Accident Compensation Act 1985—


(a)
for "$250 000" substitute "$503 000;


(b)
for "County Court" substitute "court, the Authority or self-insurer".

Section 68(9) of the Accident Compensation Amendment Act 2010 was amended by section 159(l)(ii) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(l)(ii) is deemed to have come into operation on 5 April 2010.
Section 159(l)(ii) reads as follows:


159
Statute law revision


(l)
in section 68—


(ii)
in subsection (9), for ' "$503 000;' substitute ' "$503 000";

The substitution of Part 5 of the Accident Compensation Act 1985 by section 126 of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 1 July 2010.

Section 126 reads as follows:

126
Part V substituted

For Part V of the Accident Compensation Act 1985 substitute—

"Part V—self-insurers

Division 1—General


139
Definitions

In this Part—

employer includes a holding company which does not itself employ any workers but the subsidiaries of which do;

holding company means—


(a)
in relation to a participating corporation—the MAV;


(b)
in relation to any other body corporate—the body corporate of which the first-mentioned body corporate is a subsidiary;

local government corporation means—


(a)
a Council within the meaning of the Local Government Act 1989;


(b)
a regional corporation under section 196 of the Local Government Act 1989;


(c)
an Authority within the meaning of the Water Act 1989 the members of which must include a Councillor of a Council within the meaning of the Local Government Act 1989;


(d)
any other body corporate established or formed for local government purposes;

MAV means the body corporate known as the Municipal Association of Victoria established under the Municipal Association Act 1907;

participating corporation means a local government corporation participating in a scheme of self insurance operated by the MAV;

rateable remuneration, of an employer, means the sum of the remuneration paid or payable by the employer and its subsidiaries (if any) that would be rateable remuneration within the meaning of the Accident Compensation (WorkCover Insurance) Act 1993 were the employer and those subsidiaries required to pay premiums under that Act;

scheme-insured body corporate means an employer that holds a WorkCover insurance policy under section 7(1) of the Accident Compensation (WorkCover Insurance) Act 1993;

subsidiary means—


(a)
in relation to the MAV—a participating corporation;


(b)
in relation to any other body corporate—a body corporate that is a wholly owned subsidiary of the first-mentioned body corporate within the meaning of the Corporations Act.

Note

Under section 152(2), if a body corporate that is the subsidiary of a self-insurer becomes a non-WorkCover employer, for the purposes of this Part, the body corporate is taken not to be a subsidiary of the self-insurer for the period that it is a non-WorkCover employer.

139A
Student workers

Unless the contrary intention appears, nothing in this Part applies in relation to the employment of a student worker.


139B
Municipal Association of Victoria as self-insurer


(1)
If the MAV is approved as a self-insurer under this Part, the MAV must establish a local government workers compensation self-insurance scheme for the benefit of—


(a)
the MAV; and


(b)
participating corporations—

on such terms and conditions, subject to this Act, that the MAV determines.


(2)
The MAV must keep separate accounts of money received or expended with respect to the operation of the self-insurance scheme referred to in subsection (1).


(3)
This section must be read as one with the Municipal Association Act 1907.

Division 2—Application for approval as self‑insurer


140
Determination of eligibility to apply for approval as self‑insurer


(1)
On the application by a body corporate, the Authority may determine that the body corporate is eligible to apply under section 141(1) for approval as a self-insurer.

Note

A body corporate that is applying for the renewal of approval as a self-insurer does not require a determination from the Authority under subsection (1) if it is a self-insurer at the time of the application.  See section 141(2)(b). 

(2)
An application referred to in subsection (1) must be in writing and accompanied by the fee calculated in accordance with Schedule 4.

(3)
The Authority may only make a determination under subsection (1) if satisfied that the body corporate is and would be capable of meeting its claims liabilities as and when they fall due.


(4)
The Authority must not make a determination under subsection (1) if the body corporate is the subsidiary of another body corporate (other than a foreign company within the meaning of the Corporations Act that, when the application is made, is not a registered foreign company within the meaning of that Act).


(5)
A determination under this section remains in force for 12 months or such longer time as the Authority, in its discretion, determines unless, in the meantime—


(a)
the Authority approves the body corporate as a self-insurer; or


(b)
the Authority refuses to approve the body corporate as a self-insurer.

(6)
In this section, claims liabilities means the value as estimated by the Authority of the existing and future financial liabilities of the body corporate and its subsidiaries under this Act or at common law, in respect of injuries or deaths incurred or suffered, or to be incurred or suffered, by workers employed by the employer and its subsidiaries.


141
Application for approval as self-insurer


(1)
Subject to subsection (2), a body corporate that is an employer may apply in writing to the Authority for approval as a self-insurer for—


(a)
workers employed by it; and


(b)
if it is a holding company, workers employed by its subsidiaries, other than any subsidiary that is not a non-WorkCover employer within the meaning of Part VIA.


(2)
A body corporate may only make an application under subsection (1) if—


(a)
a determination by the Authority under section 140 is in force stating that the body corporate is eligible to apply for approval as a self-insurer; or


(b)
the body corporate is a self-insurer and the application is for the renewal of approval as self-insurer; or


(c)
the Authority has determined that the body corporate will imminently cease to be a subsidiary of another body corporate that is currently approved as a self-insurer.

(3)
The MAV may apply in writing to the Authority for approval as a self-insurer for—


(a)
workers employed by it; and


(b)
workers employed by local government corporations which are proposed to be participating corporations.


(4)
An application under this section must be accompanied by any information required by the Authority and the fee calculated in accordance with Schedule 5.

Note

Under section 150(1), an employer may, in its application for approval as a self-insurer, elect to assume liability for, and responsibility for management of, its tail claims.

(5)
In the case of an application by the MAV, the application must also be accompanied by—


(a)
a copy of the proposed scheme of self-insurance; and


(b)
the name of the local government corporations which are proposed to be participating corporations.


(6)
An application under this section remains valid for a period of 12 months from the date the application is received by the Authority or, if the Authority determines that a longer period should apply, that longer period.


141A
Estimated rateable remuneration


(1)
For the purposes of determining the assessment remuneration of an employer under clause 2 of Schedule 5, the Authority may estimate the rateable remuneration that an employer will pay during a specified period.


(2)
The Authority may request from the employer any information required by the Authority to make the estimate, including the employer's own estimate of its rateable remuneration.


(3)
If the employer does not provide the information requested by the Authority under subsection (2) within 28 days of the request, the employer is deemed to have withdrawn its application for approval as a self-insurer.


141B
Adjustment of application fee


(1)
This section applies if an application fee paid by an employer for approval as a self-insurer was determined in accordance with Schedule 5 on the basis of the rateable remuneration of the applicant as estimated by the Authority under section 141A.


(2)
At any time after the expiry of the period in relation to which the estimate was made, the Authority may request from the employer any information required by the Authority to determine the rateable remuneration paid or payable by the applicant during that period.


(3)
An employer must provide any information requested by the Authority under subsection (2) within 28 days of the request or within such other period of time as the Authority allows.


(4)
An adjustment to the application fee must be made in accordance with subsection (5) or (6), as appropriate, if—

(a)
the rateable remuneration varies by 10% or more from that estimated by the Authority; and


(b)
either—


(i)
the employer has made a written request to the Authority for an adjustment of the fee; or


(ii)
the Authority, in its discretion, has decided to adjust the fee.


(5)
If the fee paid is less than the amount that would have been payable had the rateable remuneration been used to calculate the application fee, the difference is payable by the employer to the Authority and may be recovered by the Authority as a debt payable to the Authority.


(6)
If the fee paid is more than the amount that would have been payable had the rateable remuneration been used to calculate the application fee, the difference must be reimbursed by the Authority to the employer.

Division 3—Approval as self-insurer


142
Approval as self-insurer


(1)
If an application is made by a body corporate under section 141, the Authority may approve the body corporate as a self-insurer for—


(a)
workers employed by the body corporate; and


(b)
if the body corporate is a holding company, workers employed by the subsidiaries of the body corporate.


(2)
If an application is made by the MAV under section 141, the Authority may approve the MAV as a self-insurer for—


(a)
workers employed by the MAV; and


(b)
workers employed by the local government corporations which are proposed to be participating corporations and are included in the application.


(3)
The Authority must refuse to approve an employer as a self-insurer if the Authority is not satisfied that the employer is fit and proper to be a self-insurer.

(4)
In determining whether an employer is fit and proper to be a self-insurer, the Authority must have regard to the following matters—


(a)
whether the employer is, and is likely to continue to be, able to meet its liabilities as and when they fall due;


(b)
the resources, including employees, that the employer has for the purpose of administering claims for compensation;


(c)
the incidence of injuries to workers, including student workers, arising out of and in the course of employment by the employer and, if applicable, its subsidiaries and the cost of claims in respect of such injuries;


(d)
the safety of the working conditions for workers, including student workers, employed by the employer, and, if applicable, by its subsidiaries;


(e)
if the application is for renewal of approval as a self-insurer by an employer that is or has at any time been a self-insurer for the purposes of this Part, whether the employer has at any time failed to comply with—


(i)
this Act or the regulations; or


(ii)
any terms or conditions of its approval as a self-insurer; or


(iii)
a Ministerial Order; or


(iv)
any other subordinate instrument made under this Act or the regulations;

(f)
such other matters as the Authority thinks fit.


142A
Terms and conditions of approval

(1)
An approval of an employer as a self-insurer—


(a)
is subject to—


(i)
the terms and conditions specified in a Ministerial Order made under subsection (3); and


(ii)
the terms and conditions determined by the Authority from time to time; and


(b)
may be subject to compliance with a condition precedent determined by the Authority; and


(c)
may be subject to a term or condition which relates to the applicant before the applicant becomes a self-insurer.


(2)
In addition, in the case of an employer other than the MAV, the approval of the employer as a self-insurer is subject to a deemed condition that the employer is under a contractual obligation that if it becomes a non-WorkCover employer within the meaning of Part VIA it will make any payments in respect of tail claims liabilities required to be made in accordance with that Part.


(3)
The Minister may, by notice published in the Government Gazette, make a Ministerial Order setting out the terms and conditions to which the approval of an employer as a self-insurer is subject.


(4)
Without limiting subsection (3), the Ministerial Order must specify the following—


(a)
the surcharge to be applied under section 146(5);


(b)
the information to be included in a return required to be submitted under section 146A;


(c)
the requirements of the contract of insurance a self-insurer must have in respect of the self-insurer's contingent liabilities.


143
Notice to be given to employer if application refused


(1)
The Authority must not refuse to approve an employer as a self-insurer unless the Authority has given not less than 28 days notice in writing to the employer stating—


(a)
the Authority's intention to refuse approval; and


(b)
the reasons for the intended refusal; and


(c)
that the employer may, within 28 days after receiving the notice, make a submission in writing to the Authority in further support of the application.


(2)
If, within the time allowed under subsection (1)(c), the Authority receives a written submission from the employer in further support of the application, the Authority must—


(a)
consider the submission before deciding whether or not to refuse to approve the employer as a self-insurer; and


(b)
give notice in writing to the employer of its decision.


144
Period that approval has effect


(1)
An approval of an employer as a self-insurer takes effect from the date determined by the Authority and notified in writing to the employer.


(2)
Unless revoked sooner, the approval of an employer as a self-insurer has effect for—


(a)
in the case of an employer that is not a self-insurer immediately before the date the approval takes effect, a period of 3 years.


(b)
in the case of an employer that is a self-insurer immediately before the approval takes effect, a period of 4 years, unless the Authority in its discretion determines that the approval has effect for a period of 6 years.


(3)
If an employer that is approved as a self-insurer is undergoing a corporate restructure, the Authority in its discretion may extend the term of approval for a further period not exceeding 6 months.


(4)
If an employer that is approved as a self-insurer becomes the subsidiary of another body corporate, the Authority in its discretion may continue the term of approval until such date as is determined by the Authority but not later than 6 months after the date on which the approval of the employer as a self-insurer would otherwise cease.


145
Review of approval


(1)
The Authority, at any time, may review the approval of an employer as a self-insurer.


(2)
Without limiting subsection (1), the Authority may review the approval of an employer as a self-insurer if—


(a)
the employer is a holding company approved as a self-insurer under this Part for workers employed by its subsidiaries and it ceases to be the holding company in relation to any of those subsidiaries; or


(b)
the employer is approved as a self-insurer for workers employed by a subsidiary of the employer and that subsidiary ceases to be a subsidiary of the employer; or


(c)
a subsidiary of the employer—


(i)
becomes a non-WorkCover employer within the meaning of Part VIA; or


(ii)
ceases to be a non-WorkCover employer within the meaning of Part VIA; or


(iii)
is partly acquired by another company; or

(d)
the employer acquires a subsidiary; or


(e)
the employer undergoes a corporate re‑structure; or


(f)
the employer acquires the assets or the employees of another company but not the company itself.


(3)
The Authority must review the approval of an employer as a self-insurer if—


(a)
the Authority is of the opinion that the employer is no longer capable of meeting its claim liabilities as and when they fall due; or


(b)
the employer becomes the subsidiary of another body corporate (other than a foreign company within the meaning of the Corporations Act that is not a registered foreign company within the meaning of that Act); or


(c)
having regard to the matters specified in section 142(4), the Authority is no longer satisfied that the employer is fit and proper to be a self-insurer.

(4)
The Authority must review the approval of an employer as a self-insurer if—


(a)
the employer is under official management, is commenced to be wound up or has ceased to carry on business; or


(b)
a receiver or receiver and manager is appointed in respect of the property or part of the property of the employer under the Corporations Act; or


(c)
the employer enters into a compromise or scheme of arrangement with its creditors; or


(d)
the employer is a target within the meaning of the Corporations Act.


(5)
If any of the circumstances referred to in subsection (2), (3)(b) or (4) occur in relation to a self-insurer, or a subsidiary of a self-insurer, the self-insurer must notify the Authority in writing within 28 days of the occurrence of the circumstances.
Penalty: In the case of a natural person, 60 penalty units;

In the case of a body corporate, 300 penalty units.


145A
Revocation of approval


(1)
The Authority, in accordance with this section, may revoke the approval of an employer as a self-insurer if—


(a)
the Authority is of the opinion that the employer is no longer capable of meeting its claims liabilities as and when they fall due; or


(b)
the employer becomes the subsidiary of another body corporate (other than a foreign company within the meaning of the Corporations Act that is not a registered foreign company within the meaning of that Act); or


(c)
having regard to the matters specified in section 142(4), the Authority is not satisfied that the employer is fit and proper to be a self-insurer; or

(d)
the employer by notice in writing given to the Authority, requests that the approval be revoked; or


(e)
the employer has failed to comply with—


(i)
this Act or the regulations; or 


(ii)
any terms or conditions of its approval as a self-insurer; or


(iii)
a Ministerial Order; or


(iv)
any other subordinate instrument made under this Act or the regulations.

(2)
The Authority, in accordance with this section, may revoke the approval of an employer as a self-insurer if, on the basis of a review conducted under section 145, the Authority is of the opinion that the approval should be revoked.

(3)
The Authority must not revoke the approval of an employer as a self-insurer unless the Authority has given not less than 28 days notice in writing to the employer stating—


(a)
the Authority's intention to revoke the approval; and


(b)
the reasons for the intended revocation; and 


(c)
that the employer may, within 28 days after receiving the notice, make a written submission to the Authority.


(4)
If the approval of the employer is revoked at the request of the employer—


(a)
subsection (3) does not apply; and


(b)
the Authority may give the employer a written notice of revocation at any time after receiving the request.


(5)
If, within the time allowed under subsection (3)(c), the Authority receives a written submission from the employer, the Authority must consider the submission before deciding whether or not to revoke the approval of the employer as a self-insurer.


(6)
If, after the expiry of the 28 days notice and after considering any submission from the employer, the Authority decides to revoke the approval of the employer as a self-insurer, the Authority must give the employer a written notice of revocation.

(7)
The revocation of an approval of an employer as a self-insurer takes effect immediately after the day on which the notice of the revocation is given to the employer.


145B
Cost associated with revocation recoverable from employer


(1)
If the Authority revokes the approval of an employer as a self-insurer under section 145A, any costs incurred by the Authority in relation to the revocation are recoverable from the employer as a debt due to the Authority.


(2)
Without limiting subsection (1), the costs incurred in relation to the revocation of the approval of an employer as a self-insurer include the cost of any actuarial services used to determine the outstanding liabilities of the employer at the time of revocation.


145C
Non-WorkCover employer ceases to be a self‑insurer

If an employer becomes a non-WorkCover employer, the approval of the employer as a self-insurer is revoked as from the exit date within the meaning of section 164.

Division 4—Contributions to WorkCover Authority Fund


146
Payment of contribution


(1)
A self-insurer must pay contributions into the WorkCover Authority Fund in accordance with this section.


(2)
The Authority may, in accordance with the regulations, determine the amount of contributions payable by a self-insurer having regard to the rateable remuneration paid or payable during the financial year and preceding financial year in respect of that year and preceding year or any quarter of that year or preceding year by the self-insurer.


(3)
Subject to subsection (4), a contribution by a self-insurer as determined by the Authority under subsection (2) is due on each of the following dates in each year—


(a)
1 August;


(b)
1 November;


(c)
1 February;


(d)
1 May.


(4)
The Authority may vary the date on which a contribution by a self-insurer is due.


(5)
If a contribution is not paid within 14 days of the due date, the amount of the contribution, together with interest at the prescribed rate and the surcharge specified in a Ministerial Order in force under section 142A(3), may be recovered as a debt due to the Authority.


(6)
Contributions made by a self-insurer to the WorkCover Authority Fund must be applied towards the costs referred to in section 32(4)(d), (e), (f), (fa) or (i) or towards the costs incurred by the Authority in the administration of Division 2 of Part III or in meeting any liability incurred under section 151.

146A
Submission of return by self-insurer


(1)
Each self-insurer must submit a return in accordance with the Ministerial Order under section 142A(3) to enable the Authority to determine the amount of contributions payable.


(2)
A self-insurer must submit the return by the date specified in the Ministerial Order.

Penalty: 1 penalty unit for each day the offender is in default.


(3)
A self-insurer must not submit a return which contains any false material particulars.

Penalty: In the case of a natural person, 120 penalty units;

In the case of a body corporate, 600 penalty units.

Division 5—Liability for claims for compensation

Subdivision 1—Liability of self-insurer

147
Self-insurer's liability to pay compensation

If—


(a)
a worker, the dependants of a worker or the members of a worker's family are entitled to compensation or any other payments, whether under this Act or at common law, in respect of an injury or death incurred or suffered by the worker; and


(b)
at the time of the injury or death, the worker's employer was a self-insurer or the subsidiary of a self-insurer—

the self-insurer is, subject to section 151, liable to pay the compensation or other payments.


147A
Claims management


(1)
A self-insurer may appoint a person approved by the Authority to act as the self-insurer's agent in relation to the carrying out of the functions and powers of the self-insurer under Parts III and IV.


(2)
If a self-insurer has appointed the Transport Accident Commission as its agent and a right of recovery arises under section 137(5B) in respect of an injury or death, the arrangement with the Transport Accident Commission in respect of the administration of claims for compensation for that injury or death is deemed to be irrevocable.


(3)
Nothing in this section or any arrangement entered into under this section affects the liability of a self-insurer under this Act.


148
Liabilities of self-insurer to be guaranteed


(1)
On and from the date that an employer's approval as a self-insurer takes effect and until such time as the Authority assumes liability for the tail claims of the employer under section 151D, the employer must—


(a)
ensure that there is in force at all times a guarantee in respect of liabilities incurred by the Authority by reason of the failure of the employer to meet its liabilities under this Act or by reason that the employer has ceased to be an approved self-insurer; and


(b)
have in force at all times a contract of insurance in respect of its contingent liabilities in accordance with the Ministerial Order made under section 142A(3) and no other contract of insurance in respect of those liabilities.


(2)
A guarantee referred to in subsection (1)(a), must—


(a)
be given by an ADI to or in favour of the Authority; and


(b)
be in a form approved by the Authority; and


(c)
guarantee payment of amounts not less than—


(i)
one and one-half times the assessed liability of the employer; or


(ii)
$3 000 000—

whichever is the greater.


(3)
For the purposes of subsection (2)(c)(i), the assessed liability of an employer means—


(a)
the sum of the actuarial value of the current, non-current and contingent liabilities of the employer in respect of injuries and deaths for which the employer is liable under section 147 to pay compensation or make other payments; and


(b)
the following amount—


(i)
the sum of the actuarial value of the current, non-current and contingent liabilities of the employer for claims expected to arise in the 12 months after the assessment in respect of injuries and deaths for which the employer would be liable under section 147 to pay compensation or make other payments; less


(ii)
the total amount expected to be paid by the employer and its subsidiaries in the 12 months after the assessment.

Note

In the event that the amount referred to in subparagraph (ii) exceeds the amount referred to in subparagraph (i), the amount referred to in paragraph (b) is $0.

(4)
For the purposes of subsection (3), an assessment of the liabilities of the employer must be carried out by an actuary approved by the Authority in accordance with guidelines approved by the Authority at intervals of not more than one year.

(5)
For the purposes of an assessment under subsection (4), the employer must—


(a)
make provision in its accounts for current, non-current and contingent liabilities in respect of injuries or deaths referred to in subsection (3)(a); and


(b)
permit an actuary appointed by the Authority to inspect the books of the employer.

149
Payments by Authority


(1)
This section applies if a Conciliation Officer, the Tribunal, the Magistrates' Court or the County Court has directed or determined that compensation whether under this Act or at common law must be paid in relation to an injury or death for which a self-insurer is liable.


(2)
For the purposes of subsection (1), compensation does not include an amount required to be paid under sections 242AB or 242AD.

(3)
If the self-insurer does not pay the compensation within 28 days after the direction has been given or the determination has been made, the Authority—


(a)
must assume the liability; and


(b)
is entitled to recover from the self-insurer the amount paid by the Authority in discharge of the liability together with interest at the prescribed rate.

Subdivision 2—Election by self-insurer to assume liability for tail claims 


150
Movement from scheme insurance to self-insurance


(1)
When applying for approval as a self-insurer under section 141, an employer may elect to assume the liability for, and the responsibility for management of, its tail claims.


(2)
If an employer that has been approved as a self-insurer has made an election under subsection (1), the employer must provide to the Authority, on the date the approval takes effect, a guarantee in accordance with section 150B in respect of its tail claims.


(3)
On the provision of a guarantee in accordance with subsection (2), the self-insurer assumes liability for, and responsibility for management of, the tail claims.

Note

If a self-insurer assumes liability for the tail claims, the self-insurer may exercise its powers and functions under Parts III and IV in relation to the injury or death to which a tail claim relates as if the injury or death were one to which section 147 applies.


(4)
If an employer that has been approved as a self-insurer has not made an election under subsection (1), the Authority retains the liability for, and the responsibility for management of, the tail claims of the employer.


(5)
In this section, tail claim, of an employer, means a claim, regardless of when made, in respect of an injury or death—


(a)
incurred or suffered by a worker employed by the employer or its subsidiaries (if any) before the date the approval of the employer as a self-insurer takes effect under section 144(1); and


(b)
which entitles that worker, the dependants of that worker or the members of that worker's family to compensation or any other payments, whether under this Act or at common law.


150A
Acquisition of scheme-insured body corporate by self‑insurer


(1)
This section applies if a self-insurer wholly acquires a scheme-insured body corporate.


(2)
Within 28 days after the acquisition of the body corporate, the self-insurer must notify the Authority in writing of the acquisition.


(3)
A notification under subsection (2) must state whether or not the self-insurer elects to assume the liability for, and the responsibility for management of, the tail claims of the body corporate.


(4)
If the self-insurer has made an election under subsection (3), the self-insurer must provide to the Authority on the transfer date a guarantee in accordance with section 150B in respect of the tail claims of the body corporate.


(5)
On the provision of a guarantee in accordance with subsection (4), the self-insurer assumes liability for, and responsibility for management of, the tail claims.

Note

If a self-insurer assumes liability for the tail claims, the self-insurer may exercise its powers and functions under Parts III and IV in relation to the injury or death to which a tail claim relates as if the injury or death were one to which section 147 applies.


(6)
If the self-insurer has not made an election under subsection (3), the Authority retains the liability for, and the responsibility for management of, the tail claims of the body corporate.


(7)
In this section—

tail claim, of a body corporate acquired by a self-insurer, means a claim, regardless of when made, in respect of an injury or death—


(a)
incurred or suffered by a worker employed by the body corporate before the date the body corporate is acquired by the self-insurer; and


(b)
which entitles that worker, the dependants of that worker or the members of that worker's family to compensation or any other payments, whether under this Act or at common law;

transfer date means the date agreed to by the Authority and the self-insurer as the date on which liability for, and responsibility of managing, the tail claims of the body corporate are to be assumed by the self-insurer.


150B
Guarantee of liability for tail claims


(1)
This section applies if an employer that is approved as a self insurer—


(a)
has elected under section 150(1) to assume liability for its tail claims; or


(b)
has elected under section 150A(3) to assume liability for the tail claims of a scheme-insured body corporate acquired by the employer.

(2)
On and from the date the employer assumes liability for the tail claims and until such time as the Authority assumes liability for the tail claims of the employer under section 151D, the employer must ensure that there is in force at all times a guarantee in respect of liabilities relating to the tail claims incurred by the Authority by reason of the failure of the employer to meet its liabilities in respect of those claims or by reason that the employer has ceased to be an approved self-insurer.


(3)
For the purposes of subsection (2), the guarantee that must be provided to the Authority is a guarantee that—


(a)
is given by an ADI to or in favour of the Authority; and


(b)
is in a form approved by the Authority; and


(c)
guarantees payment of an amount not less than one and one-half times the amount of the assessed tail claim liability of the employer or the body corporate, as the case may be.


(4)
For the purposes of subsection (3)(c), the assessed tail claim liability of an employer or a body corporate is the actuarial value of the current, non-current and contingent liabilities of the employer or the body corporate in respect of tail claims under this Act.


(5)
For the purposes of subsection (4), an assessment of the tail claim liability of the employer or body corporate must be carried out by an actuary approved by the Authority in accordance with guidelines approved by the Authority at intervals of not more than one year.


(6)
For the purposes of an assessment under subsection (5), the employer must—


(a)
make provision in its accounts for current, non-current and contingent tail claim liabilities; and


(b)
permit an actuary appointed by the Authority to inspect the books of the employer.


150C
Payment of settlement amount and other arrangements on assumption of liability for tail claims


(1)
The Minister may, by notice published in the Government Gazette, make a Ministerial Order regarding the arrangements that apply in relation to—


(a)
the assumption of liability by a self-insurer under section 150(3) for the tail claims of the self-insurer; and


(b)
the assumption of liability by a self-insurer under section 150A(5) for the tail claims of a scheme-insured body corporate acquired by the self-insurer.

(2)
Without limiting subsection (1), the Ministerial Order may specify—


(a)
the method of calculating the settlement amount that must be paid by the Authority to the self-insurer; and


(b)
the manner in which the settlement amount is to be paid.


(3)
The Authority must make payment to the self-insurer of a settlement amount in accordance with the Ministerial Order.


150D
Subsequent divestment of scheme-insured body corporate


(1)
This section applies if—


(a)
under section 150A an employer that is approved as a self-insurer has assumed liability for, and the responsibility for management of, the tail claims of a scheme-insured body corporate acquired by the employer; and


(b)
the employer subsequently divests, wholly or in part, the body corporate.


(2)
The employer must retain liability for, and the responsibility for management of, the tail claims of the body corporate until such time as the employer ceases to be self-insured.

Subdivision 3—Employer or subsidiary of employer ceases to be self-insurer

151
Employer ceases to be self‑insurer


(1)
This section applies if—


(a)
an employer ceases to be a self-insurer; or


(b)
in the case of an employer that elected to retain liability under section 151(1) as in force before the commencement of section 3 of the Accident Compensation Amendment Act 2007, the Authority, by notice published in the Government Gazette, has declared that the employer has ceased to be liable for the tail claims of the employer.


(2)
Unless otherwise allowed by the Authority, on and from the exit date—


(a)
the Authority assumes the liability for, and the responsibility for management of, the tail claims of the employer; and


(b)
a person who, but for this section, would have been required by this Act to lodge a claim for compensation with the employer as a self-insurer, may lodge the claim with the Authority; and


(c)
Part IV applies to the Authority as if it were a self-insurer and, in relation to any proceedings to which the employer was a party as a self-insurer immediately before the Authority assumed the liability of the employer, as if the Authority were that party.


(3)
Unless otherwise allowed by the Authority, the employer must give to the Authority all claims and other relevant documents relating to the tail claims that are in the possession of the employer no later than 28 days after the exit date.

Penalty: 500 penalty units.


(4)
In this section—

exit date means—


(a)
in the case of an employer to which subsection (1)(a) applies, the date on which the employer ceases to be a self-insurer; or


(b)
in the case of an employer to which subsection (1)(b) applies, the date the declaration by the Authority is published in the Government Gazette;

tail claim, of an employer that ceases to be a self-insurer, means—


(a)
a claim, regardless of when made, in respect of an injury or death—


(i)
incurred or suffered by a worker employed by the employer or a subsidiary of the employer while the employer was a self-insurer; and


(ii)
which entitles that worker, the dependants of that worker or members of that worker's family to compensation or any other payments, whether under this Act or at common law; or


(b)
a claim for which the employer assumed liability under section 150(3) or 150A(5); or


(c)
a claim for which the employer assumed liability by agreement with the Authority before the commencement of section 126 of the Accident Compensation Amendment Act 2010.


151A
General provisions applying to assessment by an actuary


(1)
This section applies to any assessment of the tail claim liabilities of an employer conducted by an actuary under section 151B or 151C.


(2)
The actuary must provide the employer with a copy of the proposed assessment.


(3)
The employer may provide comments to the actuary within 28 days of receiving a copy of the proposed assessment or within any further period as may be agreed between the Authority and the employer.


(4)
Before finalising the assessment, the actuary must consider any comments received under subsection (3).


(5)
The employer must pay the cost of conducting the assessment and any money owed to the actuary by the Authority in relation to the assessment.


(6)
If the Authority pays the cost of conducting the assessment or other money owed to the actuary in relation to the assessment, the amount paid by the Authority together with interest at the prescribed rate is a debt of the employer due to the Authority.

151B
Initial assessment of liability for tail claims


(1)
This section applies if, under section 151, the Authority assumes the liability for the tail claims of an employer that has ceased to be a self-insurer.


(2)
Within 28 days after the Authority has assumed liability for the tail claims, the amount of the tail claims liabilities of the employer must be assessed by an actuary appointed by the Authority.


(3)
If the employer fails to permit the actuary to inspect the books of the employer to enable that assessment to be made, the liability for the tail claims of the employer is the amount determined by the Authority.


(4)
The Authority must give notice in writing to the employer stating the amount of the tail claim liabilities assessed under subsection (2) or determined under subsection (3), as the case may be.

(5)
The amount of the tail claim liabilities assessed under subsection (2) or determined under subsection (3) is a debt due to the Authority by the employer and is payable by the employer within 28 days of receiving notice of the assessment or determination from the Authority or within such longer period as may be agreed between the Authority and the employer.


(6)
If the employer fails to pay the amount due under subsection (5) within the period referred to in that subsection, the Authority may recover that amount under the guarantee provided under section 148 or under section 150B.


(7)
In this section, the tail claims liabilities of an employer means the sum of the actuarial value of the current, non-current and contingent liabilities immediately before the exit date of the employer in respect of tail claims under this Act.


151C
Annual assessment of tail claims liabilities and adjustment of payments


(1)
The Authority must ensure that an actuary appointed by the Authority undertakes an assessment of the tail claims liabilities of an employer assumed by the Authority under section 151 as at the end of each year during the liability period.


(2)
The Authority must give notice in writing to the employer stating the amount of liability assessed under subsection (1).

(3)
If the revised assessment of the tail claims liabilities as at the end of the third year of the liability period exceeds the initial assessment of the tail claims liabilities, the employer must pay the difference to the Authority.


(4)
If the revised assessment of the tail claims liabilities as at the end of the third year of the liability period is less than the initial assessment of the tail claims liabilities, the Authority must pay the difference to the employer.


(5)
If the revised assessment of the tail claims liabilities as at the end of the sixth year of the liability period exceeds the revised assessment of the tail claims liabilities as assessed at the end of the third year of the liability period, the employer must pay the difference to the Authority.


(6)
If the revised assessment of the tail claims liabilities as at the end of the sixth year of the liability period is less than the revised assessment of the tail claims liabilities as assessed at the end of the third year of the liability period, the Authority must pay the difference to the employer.


(7)
If the employer is required under subsection (3) or (5) to pay an amount as a result of a revised assessment, the employer must pay the amount within 28 days of receiving notice of the revised assessment from the Authority or within any further period as may be agreed between the Authority and the employer.


(8)
If the amount is not paid to the Authority in accordance with subsection (7), the amount together with interest at the prescribed rate is a debt due to the Authority.

(9)
In this section, liability period means the period of 6 years commencing from the exit date as defined in section 151.


151D
Provision of guarantees


(1)
This section applies if, under section 151, the Authority assumes the liability for the tail claims of an employer that has ceased to be a self-insurer.


(2)
The employer must ensure that on or before the date the Authority assumes liability for the tail claims of the employer there is in force, until the final assessment date, a guarantee—


(a)
against insolvency risk in respect of 50 percent of—


(i)
in relation to the first year of the liability period, the initial assessment of tail claims liabilities until the end of the first year after the exit date;


(ii)
in relation to the second and subsequent years of the liability period, the revised amount of the tail claims liabilities still outstanding as assessed at the end of each subsequent year for the duration of the next year until the final assessment date; and


(b)
against claims deterioration—


(i)
in relation to the period from the exit date until the interim assessment date, for the amount, if any, by which the revised assessment of tail claims liabilities at the end of each year exceeds the initial assessment of tail claims liabilities;


(ii)
in relation to the period from the end of the period referred to in subparagraph (i) until the final assessment date or, if a review is conducted under section 151E, until the date on which the review is finalised, for the amount, if any, by which the revised assessment of tail claims liabilities at the end of each year exceeds the revised assessment of tail claims liabilities as assessed at the end of the third year.


(3)
An employer who contravenes subsection (2) is liable to a penalty of 600 penalty units and, in the case of a continuing offence, 300 penalty units for each day the contravention continues after the date the Authority assumes liability for the tail claims of the employer.


(3A)
If, by virtue of section 250A(1), a natural person commits an offence under subsection (3), that person is liable to a penalty of 120 penalty units.

(4)
The guarantee referred to in subsection (2) must—

(a)
be given by an ADI to or in favour of the Authority; and


(b)
be in a form approved by the Authority.


(5)
If the employer receives a notice of assessment of tail claims liabilities conducted under section 151C, the employer may, with the approval of the Authority, provide a new guarantee in a form approved by the Authority in lieu of a guarantee in force under subsection (2), to continue in force until the final assessment date.

(6)
The Authority may recover under a guarantee under this section any loss suffered by the Authority if—


(a)
the employer fails to make a payment required under section 151C(3) or 151C(5); or


(b)
any of the following occurs—


(i)
the employer is under official management, is commenced to be wound up or has ceased to carry on business;


(ii)
a receiver or receiver and manager is appointed in respect of the property or part of the property of the employer under the Corporations Law or the corresponding law of another State or Territory;


(iii)
the employer enters into a compromise or scheme of arrangement with its creditors.


(7)
For the purpose of any proceeding commenced by the Authority to recover under a guarantee under this section, a certificate purporting to be signed by an officer or employee of the Authority certifying that—


(a)
an event referred to in subsection (6)(a) or (6)(b) and specified in the certificate has occurred; and


(b)
the Authority has suffered a loss of the amount specified in the certificate as a result of that event occurring—

is evidence of the matters stated in the certificate and, in the absence of evidence to the contrary, is proof of those matters.


(8)
This section as inserted by section 126 of the Accident Compensation Amendment Act 2010 applies to an employer that has ceased to be a self-insurer irrespective of whether the employer ceased to be a self-insurer before, on or after the commencement of section 126 of the Accident Compensation Amendment Act 2010.


(9)
In this section—

final assessment date means—


(a)
if a payment is required under section 151C(5), the date the payment is made; or


(b)
if no payment is required, the date which is 28 days after the notice of revised assessment is received under section 151C in relation to the assessment carried out in the sixth year of the liability period;

interim assessment date means—


(a)
if a payment is required under section 151C(3), the date the payment is made; or


(b)
if no payment is required, the date which is 28 days after the notice of revised assessment is received under section 151C in relation to the assessment carried out in the third year of the liability period.


151E
Review of final revised assessment at the end of the liability period


(1)
If an employer disputes the final revised assessment made under section 151C as at the end of the liability period, the employer may appoint an actuary to review the final revised assessment.


(2)
The employer must pay the cost of conducting the review.


(3)
The actuary appointed by the employer must provide comments to the actuary who made the final revised assessment within 28 days of the employer receiving a copy of the final revised assessment.


(4)
If the actuary appointed by the employer and the actuary who made the final revised assessment are unable to reach agreement, the employer and the Authority may agree—


(a)
to jointly appoint another actuary to review the final revised assessment; and


(b)
to be bound by the decision of that actuary.


(5)
The costs of a review conducted under subsection (4) are to be borne equally by the employer and the Authority.


(6)
If—


(a)
the actuary appointed by the employer and the actuary who made the final revised assessment were unable to reach agreement; and


(b)
the employer and the Authority do not enter into an agreement under subsection (4) within 28 days after the period referred to in subsection (3)—

the final revised assessment under section 151C is by virtue of this subsection binding on the employer and the Authority.


152
Subsidiary of self-insurer becomes a non-WorkCover employer


(1)
This section applies if an employer that is the subsidiary of a self-insurer becomes a non-WorkCover employer within the meaning of Part VIA.


(2)
For the purposes of this Part, the employer is taken not to be a subsidiary of the self-insurer for the period that it is a non-WorkCover employer.

(3)
The Authority must in a review on the ground specified in section 145(2)(c)(i) determine whether—


(a)
the employer should retain; or


(b)
the Authority should assume—

the liability for, and the responsibility for management of, the tail claims of the employer.


(4)
If the Authority assumes the liability for the tail claims of an employer under subsection (3)—


(a)
Part VIA applies in respect of that liability; and


(b)
a person who, but for this section, would have been required by this Act to lodge a claim for compensation with the employer as a self-insurer, may lodge the claim with the Authority; and


(c)
Part IV applies to the Authority as if it were a self-insurer and, in relation to any proceedings to which the employer was a party as a self-insurer immediately before the Authority assumed the liability of the employer, as if the Authority were that party.


(5)
Within 28 days after the Authority assumes the liability for the tail claims of an employer under subsection (3), the employer must give to the Authority all claims and other relevant documents relating to the tail claims that are in the possession of the employer.

Penalty: 500 penalty units.


(6)
In this section—

tail claim, of an employer that ceases to be a self-insurer, means a claim, regardless of when made, in respect of an injury or death—


(a)
incurred or suffered by a worker employed by the employer while the employer was a self-insurer; and


(b)
which entitles that worker, the dependants of that worker or the members of that worker's family to compensation or any other payments, whether under this Act or at common law.

Division 6—Miscellaneous


153
Guidelines


(1)
The Authority may make guidelines to provide guidance to self-insurers about matters to which self-insurers should have regard in relation to this Act or in relation to any regulations or Ministerial Orders made under this Act.


(2)
Guidelines made under subsection (1) may indicate the way in which—


(a)
a provision of this Part would, in the Authority's opinion, apply to a class of employers or to a set of circumstances; or


(b)
a discretion of the Authority under a provision of this Part would be exercised.


(3)
For the purposes of subsection (2)(b), the Authority exercises a discretion if the Authority—


(a)
forms an opinion; or


(b)
attains a state of mind; or


(c)
makes a determination; or


(d)
exercises a power; or


(e)
refuses or fails to do any of those things.


(4)
If the Authority proposes to make guidelines, it must—


(a)
ensure notice of the proposed guidelines is published; and


(b)
include in the notice a statement that written submissions or comments on the proposed guidelines may be made to the Authority within a specified period; and


(c)
give a copy of the proposed guidelines to each person who requests it during that period.


(5)
After considering the submissions and comments (if any) received by the Authority within the specified period, the Authority may make the guidelines (with or without modifications) by causing notice of them to be published.


(6)
Guidelines under this section do not give rise to—


(a)
any liability of, or other claim against, the Authority; or


(b)
any right, expectation, duty or obligation that would not otherwise be conferred or imposed on a person; or


(c)
any defence that would not otherwise be available to that person.


154
Investigation of self-insurer by Ombudsman


(1)
The Ombudsman may enquire into or investigate—


(a)
any administrative action of a self-insurer in its capacity as a self-insurer under this Act; and


(b)
any matter relating to an administrative action.

Note

Under the Ombudsman Act 1973, an administrative action is defined as including, among other things, a refusal or failure to take a decision, or to perform an act.  As a result of subsection (2), this definition applies to references to administrative actions in this subsection.

(2)
For the purposes of subsection (1), the Ombudsman Act 1973 applies as if—


(a)
the self-insurer was a Public Statutory Body within the meaning of that Act; and


(b)
the senior executive officer of the self-insurer (by whatever title he or she is known) was the principal officer of that public statutory body; and


(c)
a reference to the responsible Minister in sections 17 and 23(3) of that Act was a reference to the Minister responsible for administering this section.


155
Secrecy provisions


(1)
This section applies to a person who—


(a)
is, or has at any time been—


(i)
appointed for the purposes of this Part; or


(ii)
authorized to perform or exercise any function or power of the Authority under this Part; and

(b)
has acquired information by reason of being or having been so appointed or authorized.


(2)
The person must not—


(a)
either directly or indirectly make a record of, or divulge or communicate to anyone else, any information referred to in subsection (1)(b), except to the extent necessary to perform official duties, or to perform or exercise a function or power referred to in subsection (1)(a)(ii); or


(b)
make use of that information, for any purpose other than the performance of official duties or the performance or exercise of a function or power referred to in subsection (1)(a)(ii).

Penalty: In the case of a natural person, 100 penalty units;

In the case of a body corporate, 500 penalty units.


(3)
Nothing in subsection (2) precludes a person from—


(a)
producing a document or divulging or communicating information to—


(i)
a court in the course of criminal proceedings or in the course of any proceeding under this Act;

(ii)
the Secretary to the Department of Treasury and Finance;

(iii)
the Secretary to the Department of Innovation, Industry and Regional Development;


(iv)
a corresponding Authority;


(v)
an authority, department or public body, within the meaning of the Financial Management Act 1994, which has functions in relation to particular accident compensation matters arising under this Act or any other Act;


(vi)
a committee of the Parliament;


(vii)
a person or body approved by the Governor in Council;


(viii)
a person who has responsibility for the administration of a welfare, benefit or compensation scheme of a State or Territory or the Commonwealth;


(ix)
the National Occupational Health and Safety Commission;


(x)
the Transport Accident Commission;


(xi)
the Australian Statistician;


(xii)
any special commission (within the meaning of the Evidence (Commissions) Act 1982) where the Minister has received a request in writing for information from the special commission and the Minister has given written approval to the person of the communication of that information; or


(b)
producing a document or disclosing information which is required or permitted to be produced or disclosed by or under this Act or any other Act.


(4)
The Minister must cause a report of requests for the approval of persons or bodies by the Governor in Council under subsection (3)(a)(vii) to be laid before each House of the Parliament within 14 sitting days of that House after 30 June in each year.


(5)
The report must include the following matters in respect of each request—


(a)
the name of the person sought to be approved;


(b)
the reason for the request;


(c)
the date of the request;


(d)
whether the request was approved or refused.

__________________".

Section 126 of the Accident Compensation Amendment Act 2010 was amended by section 159(m) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(m) is deemed to have come into operation on 5 April 2010.
Section 159(m) reads as follows:


159
Statute law revision


(m)
in section 126, in proposed new section 150B(1), for "self insurer" substitute "self-insurer";

The substitution of section 249B of the Accident Compensation Act 1985 by section 143 of the Accident Compensation Amendment Act 2010, No. 9/2010 came into operation on 5 April 2010.

Section 143 reads as follows:

143
New sections 249AA—249BC inserted
For section 249B of the Accident Compensation Act 1985 substitute—


"249AA
Suspension of payments for services

(1)
If the Authority reasonably suspects that a person who provides a professional service has committed a relevant offence, the Authority may, subject to section 249BB, by notice in writing given to the person, determine that the payment of costs for a professional service provided by that person is suspended.


(2)
If the Authority makes a determination under subsection (1), the Authority must give a copy of the notice to each self-insurer.

(3)
A determination under subsection (1) has the effect that the costs of professional services provided by the person to whom the determination relates are not payable by the Authority or a self-insurer during the period of suspension, being the period beginning when the notice under subsection (1) is given and ending—


(a)
if the person is charged with an offence within 6 months after the notice is given—


(i)
when the court discharges the person or finds that the person is not guilty or finds the person guilty (whether or not a conviction is recorded); or


(ii)
the prosecution is discontinued; 


(b)
in any other case—


(i)
when the Authority determines that it will not bring proceedings against the person for the suspected offence; or


(ii)
on the expiration of the period of 6 months after the notice is given—

whichever first occurs.


(4)
If a person to whom a determination under subsection (1) applies is convicted or found guilty by a court of a relevant offence, the court may, on its own motion or on the application of the Authority, make one or more of the following orders—


(a)
an order that the costs of any professional service, or any professional service specified in the order, provided by the person during the period of suspension are not payable;


(b)
an order that the person is a person for the costs of whose professional services the Authority is not liable to pay as compensation under this Act during a period specified in the order;

(c)
if the Authority approved the person as a person who provides a professional service, any one or more of the following—


(i)
an order directing the Authority to revoke its approval of the person as a person who provides a professional service; 


(ii)
an order specifying a period within which the person is precluded from making application for approval as a person who provides a professional service.

(5)
If the Authority gives a notice under this section to a person whose conduct is regulated by a professional body, the Authority must give notice in writing to the professional body of the suspension and the grounds on which the payment of costs is suspended.


(6)
If the Authority gives a notice under this section to a person who is a practitioner within the meaning of Part VAA of the Health Insurance Act 1973 of the Commonwealth, the Authority must give notice in writing to Medicare Australia of the suspension and the grounds on which the payment of costs is suspended.


(7)
In this section—

professional service means a professional service as defined in section 248A(3) that is provided to or in respect of a worker in respect of an injury sustained by the worker for which a claim for compensation has been, or may be, given, served or lodged under this Act;
relevant offence means—


(a)
an offence against this Act; or


(b)
an offence against the Crimes Act 1958 that occurs in connection with a claim for compensation under this Act.

249AB
Effect of disqualifying offence


(1)
If a person who provides or may provide a professional service has been convicted or found guilty of a disqualifying offence, the Authority, subject to section 249BB, by notice in writing given to the person—


(a)
may determine either or both of the following—


(i)
that the costs of any professional services provided in respect of any worker are not payable by the Authority or a self-insurer during a period specified in the notice;


(ii)
that the person is a person for the costs of whose professional services the Authority is not liable during the period specified in the notice; and


(b)
if the Authority approved the person as a provider of a professional service, may revoke that approval.


(2)
If the Authority makes a determination by notice in writing under subsection (1)(a) or (b), the Authority—


(a)
must give a copy of the notice to each self-insurer; and


(b)
if the person to whom the determination applies is a person whose conduct is regulated by a professional body, may give a copy of the notice to the professional body; and

(c)
if the person to whom the determination applies 
is a practitioner within the meaning of Part VAA of the Health Insurance Act 1973 of the Commonwealth, may give a copy of the notice to Medicare Australia.


(3)
In this section—

disqualifying offence means an offence—


(a)
punishable by imprisonment for a term of 2 years or more or by a maximum fine not less than the fine for a level 7 offence specified in Table 2 in section 109 of the Sentencing Act 1991; or


(b)
punishable by imprisonment for a term of 2 years or more under a law of another State, a territory or the Commonwealth.

professional service has the same meaning as in section 249AA.

249B
Conduct of service providers


(1)
This section applies if the Authority is concerned about the adequacy, appropriateness or frequency of any professional service provided by a person (the relevant service).

(2)
If there is a relevant body responsible for regulating conduct of persons in the trade or profession of the person who provided the relevant service, the Authority—


(a)
may notify the relevant body of, or refer to the relevant body for investigation or review, the conduct of the person in accordance with the relevant law and its rules and regulations, together with relevant matters of which the Authority is aware pertaining to that conduct; and 


(b)
until the relevant body has investigated or reviewed the conduct, may, by notice in writing given to the person, determine to suspend the payment of costs of the relevant services provided by that person, including the payment of costs of the relevant services provided before the notice is given; and


(c)
if it gives a notice under paragraph (b), must give a copy of the notice to each self-insurer.


(3)
If there is not a body responsible for regulating conduct of a person in the trade or profession of the person who provided the relevant services 
the Authority, by notice in writing given to the person, may do any one or more of the following—


(a)
warn the person that the Authority is concerned about the person's conduct and, if it continues, the Authority may, by further notice in writing given to the person, suspend payment of costs of the relevant services provided by that person;


(b)
determine to review the person's conduct;


(c)
suspend payment of costs of professional services provided by the person until it has completed its review.

(4)
A suspension of payment of costs under subsection (2) or (3) continues in force until—


(a)
the conduct of the person has been reviewed under subsection (2) or (3); or


(b)
the expiry of—


(i)
in the case of a subsection (2), the period of 6 months after the notice of suspension is given or, if that period is extended, that period as so extended; or


(ii)
in the case of a suspension under subsection (3), the period of 6 months after the notice of suspension is given under that subsection—
whichever first occurs.


(5)
If, following a review of which notice is given under subsection (3)(b), the Authority considers that the person, in providing the relevant service, has acted in an unreasonable or unprofessional manner, the Authority, by notice in writing to the person, may do any one or more of the following—


(a)
suspend the person's approval as a provider of the relevant services for a period specified in the notice;


(b)
determine that the costs of any relevant services provided during the suspension are not payable by the Authority or a self-insurer;

(c)
revoke the person's approval as a provider of the relevant services.

(6)
If, under subsection (2), the Authority—


(a)
has referred the conduct of a person to a relevant body; and


(b)
has given a notice of suspension to that person; and

(c)
forms the view that the relevant body's review of the conduct will not be completed within the period of 6 months—

the Authority may, by notice given to that person, extend the period of the suspension by one further period not exceeding 6 months.


(7)
If a person to whom a notice is given under subsection (2)(b), (3), (5) or (6) 
is a practitioner within the meaning of Part VAA of the Health Insurance Act 1973 of the Commonwealth, the Authority—


(a)
must give a copy of the notice to each self-insurer; and


(b)
may give a copy of the notice to Medicare Australia.


(8)
The Authority is not subject to any civil or criminal liability for a decision to refer the conduct of a person to a relevant body under subsection (2)(a) or giving notice to Medicare Australia under subsection (7).

(9)
Section 21A of the Evidence (Miscellaneous Provisions) Act 1958 applies to a review by the Authority under this section as if the Authority or a delegate of the Authority were a commission appointed by the Governor in Council to conduct the review.


(10)
Section 239 applies in respect of any liability or entitlement under this section.

(11)
In this section—

relevant body means has the same meaning as in section 249BA but does not include a court;
professional service has the same meaning as in section 249AA.

249BA
Findings of relevant bodies


(1)
This section applies if the Authority is concerned about the adequacy, appropriateness or frequency of any professional service provided by a person.


(2)
If a relevant body finds or considers on reasonable grounds, in relation to a person who provides a professional service—


(a)
that the person has, whether by act or omission, engaged in unprofessional conduct or 
professional misconduct; or


(b)
that the ability of the person to practise is affected because of the person's physical or mental health or the person's incapacity; or


(c)
that the person is not of good character or is otherwise not a fit and proper person—

the Authority may, subject to section 249BB, by notice to that person, determine that the person is a person for the provision of whose professional services the Authority is not liable to pay costs as compensation under this Act, being professional services provided to a worker after the determination is made and during a period specified in the determination.


(3)
If the Authority makes a determination under subsection (2)—


(a)
the Authority must give a copy of the determination to each self-insurer; and


(b)
the Authority or a self-insurer is not liable to pay the costs of the professional services provided after the day on which the notice of the determination was made or, in the case of a self-insurer, after the notice was given.


(4)
In this section—

professional service has the same meaning as in section 249AA;
relevant body means—


(a)
a responsible board within the meaning of the Health Professions Registration Act 2005; 


(b)
 the Authority, Committee, Director or Panel within the meaning of section 81 of the Health Insurance Act 1973 of the Commonwealth;


(c)
a body responsible for regulating conduct of persons in the trade or profession of a person providing professional services; 

(d)
Medicare Australia;

(e)
a court or tribunal.


249BB
Notice to be given before determination made


(1)
The Authority must, before making a determination under section 249AA, 249AB, 249B (except subsection (2)(a), (3)(b) or (6)) or 249BA in relation to a person, give notice in writing to the person—


(a)
advising the person of the determination it proposes to make; and


(b)
inviting the person to make a submission in writing to the Authority within 28 days after the notice is given as to why the determination should not be made.


(2)
If the Authority receives a submission within the period referred to in subsection (1), it must not make the determination unless it has considered the submission.

249BC
Authority may publish list of providers subject to disciplinary action


(1)
The Authority may cause to be published the outcome of a determination of the Authority or order of the court under section 249AA, 249AB, 249B or 249BA, together with the name and business address of each person who provides, or has provided, professional services to which the determination or order applies.


(2)
In this section—

professional service has the same meaning as in section 249AA.".

Section 143 of the Accident Compensation Amendment Act 2010 was amended by section 159(p) of the Transport Accident and Accident Compensation Legislation Amendment Act 2010, No. 80/2010.  Section 159(p) is deemed to have come into operation on 5 April 2010.
Section 159(p) reads as follows:


159
Statute law revision


(p)
in section 143, in proposed new section 249B—


(i)
in subsection (4)(b), for "case of a subsection" substitute "case of a suspension under subsection";


(ii)
in subsection (11), in the definition of relevant body, omit "means";

